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ABSTRACT 
  
The United States and Brazil have histories of colonization, slavery, and racial 
inequalities. In addition, both countries have adjudicated cases centered on the use of affirmative 
action admissions policies in higher education but with differing results. The constitutional court 
of Brazil, the Supremo Tribunal Federal, ruled universities could use racial admissions quotas to 
ameliorate the effects of racial discrimination. The Supreme Court of the United States, however, 
ruled racial quotas are unconstitutional. This study answers the question as to whether the 
differences in the national rulings between the United States and Brazil can be attributed, at least 
in part, to differences in national commitments to education and human rights.        
This research evaluated six cases from the highest courts in Brazil and the United States 
centering on the use of race as a factor in higher education admissions. Within each case, works 
referenced by the justices in the opinions were characterized by type with emphasis on those 
involving international human rights treaties or broader philosophical ideas. In order to 
determine each country’s commitment to education and human rights, the following factors were 
compared: constitutional rights to education, constitutional protections from racial 
discrimination, recognition of education as a human right, and a national commitment to human 
rights.  
Through this research, the Brazilian commitment to both education and human rights has 
been shown to be greater than that of the United States. Within the opinions of the highest courts 
in both the United States and Brazil, references to international education and human rights 
treaties and a broader philosophical understanding of equality is clearly more evident in the cases 
of Brazil. The STF gives more freedom to universities to implement policies to ameliorate the 
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effects of slavery and racial discrimination in Brazil when compared to the United States. The 
stark differences between the rulings in the United States and Brazil can be easily explained, at 
least in part, to the stark differences in commitments to education and human rights.   
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CHAPTER I:  INTRODUCTION 
 
 National histories of slavery, racial discrimination, and educational inequities have 
impacted both the United States and Brazil. In recognition of social justice issues and to 
ameliorate the impact of racial discrimination in education, universities of both countries adopted 
a variety of policies regarding admissions. These practices, whether in education or in 
employment, are referred to as affirmative action policies and take many forms. Some 
universities attempted to address inequities by setting aside a certain number of seats for 
disadvantaged groups, whether disadvantaged by being a member of a minority group, having 
low income, or attending a public school. Others gave extra “points” in the admissions 
evaluation for those applicant characteristics. No matter the details of the practice, affirmative 
actions created conflict within both countries. As often happens, from conflict came litigation by 
those who felt it was unjust to consider race as a factor at all in admissions.  
 From the 1978 U.S. case, Regents of the University of California v Bakke, came the 
seminal case with the decision that the use of racial quotas in higher education admissions 
decisions is unconstitutional in the United States. Although the aim of racial diversity was ruled 
to be a constitutionally sound goal on American campuses, the court placed significant limits on 
any use of race in the admissions process. Other cases followed over the next thirty years. 
 Although not the first case in Brazil involving race and higher education admissions, the 
most notable case litigated in the Supremo Tribunal Federal (STF) had a very different outcome. 
The ministers unanimously found the universities not only could use racial quotas but should use 
them. The ruling stated institutions had a responsibility to do what they could to address issues of 
inequitable access to quality higher education in Brazil (ADPF 186, 2012). 
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Statement of the Problem 
 Although litigated in different countries and separated by thirty-four years, these two 
constitutional court cases illustrate an interesting dichotomy. For both countries, the shared 
histories of participation in the African slave trade and the legacy of racial discrimination 
resulted in racial inequalities in accessing higher education. Additionally, university policies 
aimed at addressing these ongoing disparities through fair application processes were ultimately 
met with cries of racial discrimination by members of the majority group within both countries. 
The divergence comes in the rulings on these claims. Why did the U.S. Supreme Court find 
racial quotas unconstitutional whereas the STF found them to be lawful? Furthermore, although 
the US Court recognized the benefit of a racially diverse student body, significant restrictions 
were placed on any use of race in the admissions process. In Brazil, the high court ruled 
universities have a duty to use race as an admissions criterion to ameliorate the effects of slavery 
and racial discrimination. Were the ministers of the STF merely reflecting the national 
recognition of education as a fundamental right in the 1988 Constitution of the Federative 
Republic of Brazil? Or was the ruling a result of a national commitment to human rights and, 
specifically, education as a fundamental human right?   
Research Question 
The purpose of this study is to compare six Supreme Court cases from the United States 
and Brazil centering on the use of race in higher education admissions decisions. Within each 
case, works references by the justices in the opinions will be characterized by type with emphasis 
on those involving international human rights treaties or broader philosophical ideas. Each 
country’s commitment to education and human rights will be established by comparing the 
3 
 
following factors: constitutional rights to education, constitutional protections from racial 
discrimination, recognition of education as a human right, and a national commitment to human 
rights. This study will answer the question as to whether the differences in the national rulings 
between the United States and Brazil can be attributed, at least in part, to differences in national 
commitments to education and human rights. 
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CHAPTER II: REVIEW OF LITERATURE 
 
 As two countries with histories of colonization, slavery, and racial inequalities, the 
United States and Brazil differ in the role race plays in their societies.  To contextualize 
discussions of racial inequalities, specifically educational inequalities, it is crucial to explain 
each country’s slave history but also highlight the differences. Brazil has a complicated history 
with race, racism, and racial classification which differs from that of the United States. Modern 
day efforts to address racial inequalities are formed by national histories and, therefore, 
necessitate a thorough discussion in this chapter. 
The beginning of evaluating the level to which the United States and Brazil have 
committed to viewing racial inequalities in access to higher education as a human rights issue 
starts with the Universal Declaration of Human Rights (UDHR). This Declaration served as the 
foundational document for all human rights efforts up to the present day. The drafting process for 
the Declaration is explained to create sufficient background to proceed to the study of the 
influence of human rights on judicial decisions in the United States and Brazil. 
Histories of Slavery 
Brazil and the United States are two countries that share common themes in their pasts. 
The histories of both countries include colonization, participation in the African slave trade, and 
ultimately abolishing slavery twenty-four years apart. The lasting effects of slavery affected the 
way both societies developed regarding lingering racial inequalities.  
Much of the early history of Brazil and the United States reads the same: colonization by 
white Europeans, decimation of indigenous peoples, and importation of African-born slaves to 
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work the white landowners’ cash crops. Although the United States also participated in the 
African slave trade, there are significant differences to the trade in Brazil. Over 12 times as many 
Africans were brought into slavery in Brazil as compared to the United States. While the United 
States stopped participating in the importation of Africans into slavery early in the 1800’s, Brazil 
continued the practice, and increased the number of slaves brought over (Hawthorne, 2015).  The 
slave conditions in Brazil were exceptionally harsh, and new African slaves were constantly 
needed to replace those that had died because of maltreatment and poor living conditions. 
The slavery experience in Brazil contrasted with the impact of slavery in the United 
States.  This distinction is crucial in understanding the evolution of current day racial inequalities 
in Brazil. Since Brazil had a longer slave trade, it had a greater number of people of African 
descent on its land. Brazil also had a more frequent influx of new Africans into slavery than the 
United States. Both factors contributed to Brazil having more people who had recent connections 
to Africa, which helped to integrate many aspects of African culture into the daily lives of those 
living in Brazil.  The close connection to their African heritage can still be seen in the culture of 
Brazil today (Hawthorne, 2015). The same connection to African tradition did not evolve in the 
United States due to the smaller numbers of slaves from Africa. 
The Constitution of 1824 deemed Brazil a constitutional monarchy and granted 
citizenship to all native-born free people. In 1831, Brazil outlawed participation in the slave 
trade; however, Brazil continued to participate in the slave trade for many years to come. Brazil 
finally emancipated all illegally enslaved Africans in 1888, twenty-three years after the United 
States (Cottrol, 2013). Later, the Brazilian constitutions of 1934 and 1946 made racial 
discrimination illegal (Dávila, 2014).  
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Clearly, struggles with racial oppression, discrimination, and inequities extended past the 
official ending of slavery in both the United States and Brazil. As will be evident in this work, 
the vestiges of both the United States’ and Brazil’s slave past remain today to be addressed and 
ameliorated. 
Race in Society 
In Brazil and the United States, both of which were populated by indigenous people, 
African slaves and European immigrant issues concerning race are inevitable. However, 
differences in the societal absorption of African culture, the view of racial mixing, and racial 
classification between Brazil and the United States developed. 
United States 
Although the abolition of slavery occurred with the passing of the 13th Amendment to the 
U.S. Constitution, a societal view of inferiority of all non-white people and the resulting racial 
segregation continued in earnest. The separation of the races developed in the North while the 
South was operating under slavery. By 1830, most Northern states no longer participated in 
slavery, but the system of segregation permeated every aspect of life, including death. Blacks 
and whites were separated in housing, employment, churches, schools, hospitals, restaurants, 
transportation, funeral homes, and even cemeteries (Woodward, 1974). 
After Reconstruction, this racial segregation established itself in the South into a codified 
system referred to as “Jim Crow.” For Southern whites who were worried newly freed slaves 
would somehow overtake the perception of their established superiority, this system would 
maintain southern whites’ position (Woodward, 1974). The maintenance of this divided society 
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based on white superiority was enforced by statutes and continued the relegation of blacks to 
inferior positions financially, socially, and educationally. 
Even prior to the Supreme Court’s 1954 decision in Brown, eliminating school 
segregation, the country was moving into a tumultuous period as its people, government, and 
courts realized the time had come to officially end legal segregation in all forms and ensure all 
people in the United States had the right to participate in every aspect of life equally. The 
passage of the Civil Rights Act of 1964, and the subsequent Voting Rights Act of 1965, ushered 
in a new era in the United States where protection from racial discrimination would be enforced 
by law.  
Unfortunately, making racial discrimination illegal did not erase the lasting effects of a 
slave past. America was, and continues to be, a stratified society, with much of the differences 
rooted in race. As illustrated in Categorically Unequal by Douglas Massey (2007), black 
Americans continued to confront discriminatory practices in housing, hiring, incarceration, and 
many other aspects of life, including education (p. xvi). Additionally, the cultural capital that 
comes from participation in elite spaces escaped many non-whites resulting in increased levels of 
racial disparity. When paired with an absence of generations of landowners bequeathing land to 
descendants, these factors amount to a country laden with systemic marginalization of large 
groups of its citizens (p. 18). 
Brazil 
World War II and campaigns of the Nazi’s had a huge impact on how Brazilian society 
viewed race. Brazilian intellectuals wanted to reject any use of race in describing differences 
between Brazilians. Brazil was a unique society because of the recognition of the contribution of 
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African descendants to Brazilian culture and its national identity.  In 1933, Gilberto Freyre’s 
Mansions and Shanties began to transform the discussion of race within the national boundaries 
of Brazil and the term "racial democracy" was used to describe the character of Brazilian society 
(Guimarães, 2001). Freyre asserted that since Brazilians incorporated aspects of African heritage 
within the broader Brazilian culture, it was evidence of the absence of distinct races within 
Brazil. In Freyre's eyes, the history of racial mixing in Brazil further removed Brazilian society 
from the conflicts other countries were experiencing with racism. He contended that Brazilians 
only differed in terms of their skin color and separate races did not exist. Brazilians were 
categorized by their skin color (branco, prado, preto) but those were not racialized categories 
and were considered objective observations.  Since the Brazilian constitutions of 1934 and 1946 
made racial discrimination illegal, Freyre used that as evidence that racial inequality could not 
possibly exist in Brazil because it was illegal (Dávila, 2014). 
Any mention of race as a category of difference was considered a construct created in 
other countries and a means to promoting racism (Guimarães, 2001). Those espousing the "racial 
democracy" of Brazil believed that since separate races are not identified in Brazil, then it was 
impossible for racism to exist there. Although these intellectuals did not completely ignore the 
obvious inequalities in opportunity among different sectors of Brazilian society, the differences 
were attributed to social factors without any influence by race. Also, since racial categories did 
not exist, opportunity differences could often be strictly attributed to color differences on the 
scale from the lightest white skin to the darkest black. This was sometimes referred to as the 
"mulatto escape hatch" (Guimarães, 2001). This was the race-free explanation of the observed 
inequalities between lighter and darker-skinned Brazilians. 
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For centuries, Brazilians have been trying to develop a sense of "national identity" which 
could accurately (and favorably) describe the nature of Brazilians. This was to be a typical 
representation of who Brazilians were and how they looked.  It was not sufficient to say that 
Brazil was a country of multiple histories and peoples that came together to form one nation. It 
was extremely important not only that there be one identity, or ideal, but that it should be white 
(Dávila, 2003).  
Dávila describes a conflict that occurred in Brazil in the 1930s around a sculptural 
depiction of the "Brazilian Man" that was to be placed outside the Ministry of Education and 
Health (MES) building. When the sculptor unveiled the plan for the statue, the minister, Gustavo 
Capanema, was very upset to see the sculpture depicting a man with distinctively African 
features. As minister, Capanema saw his job as influencing the education and health systems of 
Brazil in ways that would decrease the impact of those of African and indigenous descent on the 
racial profile of Brazil. Primarily, this would be done through policy based in eugenic principles 
(Dávila, 2003).  
Beginning in the 1920s, people began to look to science to address what was seen as the 
“racial problem” in Brazil, mainly that the population was not primarily white. Eugenics was 
developed as a science-based theory by which certain aspects deemed positive would be 
highlighted over time in a group of people and other characteristics viewed as "degenerate" 
would be systematically eliminated. Although there were a few schools of thought on eugenics at 
the time, the methods of forcing change were primarily focused on education, hygiene, and, 
sometimes, forced sterilization (Schwarcz, 1999).  Eugenics was taken to the furthest extreme by 
the leaders in Nazi Germany to include the systematic imprisoning and killing of those 
considered to be genetically inferior.  
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During the colonization of Brazil and through the period of slavery, there was concern 
about the racial mixing that occurred among the white settlers, land owners, the indigenous 
people, slaves, and former slaves. At first, the racial mixing was encouraged, but soon it was 
deemed necessary to "whiten" Brazil. This goal was based on the belief that the influence of the 
indigenous and black populations should be lessened due to the inferiority of their cultures and 
them as people. This was first attempted through the encouragement of Europeans to immigrate 
to Brazil, to mix with the population, and gradually decrease the impact of those of African 
descent. Later, eugenics was used as a theoretical basis for furthering the goal of "whitening 
Brazil" (Dávila, 2003). 
 When discussing issues of race, it is important to describe the way race is defined in 
Brazil. In the past, Brazilians were branco (white), pardo (brown), or preto (black) (Bailey, 
2008). These labels were purely based on physical color and considered to be objective and not 
connected to world region of origin or in any way racialized. Currently, the Brazilian census 
allows for five different racial designations: amarelo (yellow), branco (white), pardo (brown), 
preto (black), and indigena (indigenous) (Schwartzman, 2016). Again, these designations are 
labeled as places on a color continuum.  
The U.S. has traditionally viewed race in terms of “white” and “non-white.” This binary 
model is based on the rule of hypodescent; if there is even a slight bit of African descent then 
that heritage outweighs all others (Bailey, 2008). Beginning with the 2000 census, which was the 
first to use a “multi-race” category, the United States is now moving away from the binary 
model.  Brazil is quite the opposite; its history of denial of race followed by race as determined 
by physical color, is moving more toward the traditional binary system of the U.S. Many believe 
race-targeted institutional policies have driven this (Bailey, 2008). 
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 Traditionally, most Brazilians of African origin identified as pardo, but there has been a 
recent societal shift toward more people identifying as preto. Therefore, when comparing 
segments of the Brazilian population that identify as one race versus another across the last few 
decades, it may appear that sizable shifts have occurred in the percentages of the total population 
that are pardo or preto--when the changes may have been in the way people were identifying 
their race.  As of 2008, 47% of the Brazilian population identified as pardo or preto, whereas 
13% of the U.S. population identify as black (Oliven, 2008). 
The incorporation of African traditions into Brazilian culture and with nearly half of the 
Brazilian population identifying as being of African origin, this history of racial mixing 
combined to impact the way Brazil viewed itself racially. To the outside world, Brazil was seen 
as a unique society because of the recognition of the contribution of African decedents to 
Brazilian culture and its national identity.   
 Beginning in the 1970s, scholars began to address the obvious inequalities in opportunity 
among different sectors of Brazilian society; however, the differences were attributed to social 
class, absent any influence by race (Guimarães, 2001).  Further research began to assert that 
differences in education, income, housing, and employment could not be explained merely by 
considering social class; thus, began the recognition that Brazil did, in fact, suffer from racial 
inequalities and discrimination.  
 Research was indicating the disparities could be categorized into white (branco) and non-
white (pardo and preto), which was more in line with the binary racial classification system that 
was found in the United States (Guimarães, 2001). This new category was referred to as negro 
and resulted in some controversy. Members of the negro movement felt the combined identity 
would build ethnic pride in those of African descent and reduce its negative stigma (Marteleto, 
12 
 
2012). Simply fitting Brazilian categories of “color” into the American binary racial 
classification system did not fully explain the disparities.  
 The ideal of “racial democracy” attempted to place Brazil’s history of slavery in the past 
with no lingering ramifications. The denial of the existence of race in Brazil logically allowed for 
the complete dismissal of racial inequality. Ultimately, Brazil had to acknowledge its racial 
disparities and racial discrimination. In response to this recognition, the 1988 Brazilian 
Constitution declared racism illegal with no statute of limitations. Further discussion of the racial 
components in the 1988 Brazilian Constitution will be discussed in Chapter IV.  
Universal Declaration of Human Rights  
 To understand why the UDHR is considered the fundamental document defining and 
protecting human rights, it is crucial to understand the historical context of its drafting and the 
motivations of the participants in the lengthy and complicated drafting process. 
 Following the horror of the murder of eleven million people at the hands of the Nazis 
during World War II, the world community recognized the need to ensure such atrocities never 
happened again.  As the U.S. entered World War II, President Roosevelt and Winston Churchill 
presented the Atlantic Charter as a statement of the goals of the “united nations” to defend, life, 
liberty, religious freedom, and preserve human rights (Glendon, 2002). The formation of the 
United Nations meant to ensure the peace and security of a large portion of the world and 
facilitate collaboration between nations.  Part of the United Nations Charter was the formation of 
the Human Rights Commission, as part of the Economic and Social Council, with its first task to 
be the creation of an international bill of rights (later called the Universal Declaration of Human 
Rights).   
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 This proved to be a huge undertaking requiring considerable negations and compromises.  
Although the premise of the document was the universal protection of all humans, the process 
and eventual results stirred controversy. Many claimed the document had a distinctive Western 
slant that some opposed. 
 In 1945 at Yalta on the Black Sea, President Roosevelt, Stalin, and Churchill met to begin 
to negotiate the proposed charter of the United Nations.  Growing tensions between the Soviet 
Union and the U.S. /U.K. alliance were evident during these conferences. The success of the new 
organization hinged on the input and agreement of the three major power states.  The first 
mention of the role of human rights in the Charter was brought forth by Roosevelt but following 
his death human rights did not play a fundamental role in the negotiations of the Charter. 
However, many of the British Colonies loudly voiced their concern that human rights not be 
ignored (Glendon, 2002). 
 With fifty countries represented, in April of 1945 in San Francisco, the details of the 
Charter were energetically debated. One issue was the concern by many of the smaller countries 
that the five permanent members of the Security Council, the U.K., the U.S., China, France, and 
the Soviet Union, agreed to a requirement of unanimity which gave each of the powerful nations 
veto power.  Foreign Minister Evatt from Australia was in loud opposition to this requirement 
but was ultimately defeated (Glendon, 2002).   
 General Romulo from the Philippines had concerns from the beginning that the major 
powers were going to dominate discussions and push their agendas.  For example, Romulo and 
others from smaller nations held strong beliefs that the U.N. should present a stance against 
racial discrimination. This was met with opposition from the United States and United Kingdom 
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representatives who still had rampant racial discrimination in the Jim Crow South in the U.S. and 
British Colonial rule based on the control of indigenous people by the British.  Ultimately, 
representative from nine less powerful countries (Brazil, Egypt, India, Panama, Uruguay, 
Mexico, the Dominican Republic, Cuba, and Venezuela) with the support of France, the Soviet 
Union and China, were successful in including a statement that human rights belonged to 
everyone “without distinction as to race, sex, language, or religion” (Glendon, 2002). 
 In the final Charter, human rights were given a prominent spot in the preamble.  Less 
powerful nations were encouraged by this but still concerned that national sovereignty might still 
make them vulnerable.  With the support of President Truman, the U.S. would vote to approve 
the Charter that the late President Roosevelt had worked so hard to achieve. 
 In 1946, the Commission on Human Rights was developed and was composed of 
representatives of eighteen member states: Australia, Belgium, the Byelorussia, Chile, China, 
Egypt, France, India, Iran, Lebanon, Panama, the Philippine Republic, the UK, the USSR, the 
US, Uruguay, and Yugoslavia (Krapf, 2013).  Thirteen of the seats rotated but the five permanent 
members were the United States, the Soviet Union, the United Kingdom, France, and China.  
Interestingly, the original recommendation was that the commission be made up of individual 
representatives chosen not by their national affiliation but by their personal attributes and ability 
to contribute to the discussion. This recommendation was rejected by the Economic and Social 
Council in favor of the national representatives (Glendon, 2002).   
 Three main figures in the Commission began to emerge. Eleanor Roosevelt had first 
become involved with the United Nations’ efforts out of respect to her deceased husband but 
quickly became recognized for her abilities in negotiations. She was unanimously elected chair 
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of the commission. Peng-Chun Chang, the representative from China, was elected vice-chairman 
and Charles Malik from Lebanon was nominated by Romulo for secretary and elected (Glendon, 
2002).  These three would each provide different voices to the Commission whose main charge 
was the drafting of an international document on human rights.   
 The drafting of the Declaration took two full years. From the beginning, differences 
emerged on a person’s relationship to society. The representatives from Communist countries 
were insistent that the rights of the individual could not be separated from the good of society. 
Others were concerned that certain states would be likely to favor the society over individual 
rights and would use force to ensure the societal “good” (Glendon, 2002).  
 Further disagreements centered on what rights should be emphasized and who should 
enforce the protection of these rights. The Communist countries insisted that social and 
economic rights be paramount, and the state should be in charge of assuring these rights are 
protected. Opposition from France, Lebanon, China, the Philippines, Chile, and the U.S. felt civil 
and political rights were necessary to include for protection. In an interview with Stephane 
Frederic Hessel, an observer of the drafting process, he explained the division: 
“Those from the East were mainly preoccupied with economic and social rights. Those 
from the West were mainly preoccupied with civil and political rights. The success of 
putting the two together and even declaring them inseparable was achieved thanks to 
Mrs. Roosevelt and René Cassin” (Krapf, 2013). 
 It was determined that having the entire Commission participate in the drafting of the 
document would be too unwieldy. Therefore, the preliminary draft would be created by a four-
person sub-committee including Roosevelt (U.S.), Humphrey (Australia), Chang (China) and 
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Malik (Lebanon). Even from the first informal meeting of the drafting group, Chang began to 
voice concern that the document would have a distinctively Western slant. Additionally, 
opposition from France, the Soviet Union and others forced Chairwoman Roosevelt to expand 
the sub-committee to include representatives from Australia, Chile, France, the Soviet Union, 
and the United Kingdom (Glendon, 2002). 
 Humphrey was charged with creating the draft. He received input from across the globe 
and referred to hundreds of documents during the four months he and his staff took to write the 
draft.  It was noted that he took particular interest in a declaration originating in Latin America 
and another, the “Statement of Essential Human Rights,” sponsored by the American Law 
Institute (ALI). Although the ALI would appear to have a decidedly Western bias, the document 
was created from a study that developed after consultation with experts from Arab countries, the 
U.K., Canada, China, France, pre-Nazi Germany, Italy, India, Latin America, Poland, the Soviet 
Union, and Spain (Glendon, 2002). 
 René Cassin charged with creating the second draft which ended not differing 
significantly from Humphrey’s version. Another factor that led to the perception that the 
document would have a Western slant was the addition of a provision added that had been 
recommended by Malik (Lebanon) which allowed for the right to change religious beliefs.  This 
was staunchly opposed by the Muslim nations because it was strictly forbidden in the Koran 
(Glendon, 2002). 
 Late in 1947 and through the spring of 1948, the drafting committee continued its work 
while international political tensions grew. The relationship between the United States and the 
Soviet Union had deteriorated and there was an overall feeling of an imminent military clash.  In 
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addition, sides were taken in the Palestine/Jewish state conflict. Political uncertainties in China 
found its representative, Chang, less engaged with the entire process. The Soviet delegate, 
Pavlov, followed detailed instructions from his country to try to curtail any threat to national 
sovereignty and to add anti-fascist language to the document.  The process was kept at a snail’s 
pace due to political upheaval outside of the conference rooms (Glendon, 2002). However, in 
June of 1948, the document was approved by the Commission. There were no dissenting votes 
but eight countries abstained: the Soviet Union, the Ukraine, Byelorussia, Poland, Yugoslavia, 
Saudi Arabia, South Africa, and Canada (who eventually voted to approve) (Krapf, 2013).  
 The draft then made its way through the Economic and Social Commission and met with 
familiar opposition. South Africa was concerned that some countries would not be able to adhere 
to certain portions of the document (primarily those that went against its apartheid policies). 
Representatives from Saudi Arabia protested against language that discussed equality in 
marriage and called such additions decidedly Western. Other Muslim nations, like the newly 
formed Pakistan, agreed to the language around equality in marriage in so much as it protected 
the rights of women but did not infringe on the traditional Muslim view of the relationship. 
Further conflict came from Muslim nations over the right to change religion.  The history of 
proselytizing in the Muslim world coincided with harsh conflict and combined with the concerns 
regarding equality in marriage culminated with Saudi Arabia abstaining from the Declaration 
(Glendon, 2002). 
 After painstakingly slow deliberations over each article, the Declaration was 
eventually approved by the General Assembly on December 10, 1948.  Pertinent to this 
discussion, article 26 of the UDHR addresses rights associated with education: 
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(1) Everyone has the right to education. Education shall be free, at least in the 
elementary and fundamental stages. Elementary education shall be compulsory. 
Technical and professional education shall be made generally available and 
higher education shall be equally accessible to all on the basis of merit. 
(2) Education shall be directed to the full development of the human personality 
and to the strengthening of respect for human rights and fundamental freedoms. 
It shall promote understanding, tolerance and friendship among all nations, racial 
or religious groups, and shall further the activities of the United Nations for the 
maintenance of peace. 
(3) Parents have a prior right to choose the kind of education that shall be given 
to their children (Universal Declaration on Human Rights, 1948). 
The Declaration established the inherent rights of all humans. Although the drafters 
recognized the importance of a legally binding agreement, it was deemed of primary importance 
to first formally establish human rights (Henkin, Neuman, Orentlicher, & Leebron, 1999). 
Even after adoption by the U.N. General Assembly, the Declaration struggled under the 
weight of the building Cold War. Distrust between the United States and the Soviet Union bled 
into the process of gaining support for the Declaration at home and for the continued roll of 
Eleanor Roosevelt in the process. Eventually, the U.S. adopted the Declaration and the Soviet 
Union abstained.  
A clear understanding of the histories of slavery in the United States and Brazil, and how 
slavery impacted the way race is viewed provides context for the discussion of the court 
decisions on the use of race as a factor in higher education admissions. Important in the 
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development of a national human rights commitment is a thorough explanation of the birth of 
human rights recognition in the form of the UDHR. The relationship between these factors will 
be explored in subsequent chapters. 
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CHAPTER III: METHODOLOGY 
 
 In providing evidence of the influence of a human rights perspective on the six Supreme 
Court cases in this study, the following sources will be used: the rulings, select international 
human rights treaties, the Constitution of the Federative Republic of Brazil, the Constitution of 
the United States of America, the Civil Rights Act of 1964. To establish a level of national 
commitment to human rights in both the United States and Brazil, additional types of sources 
will be used: various United Nations resources, governmental policies, international human 
rights treaties, and international human rights agencies.  
The starting point for any consideration of human rights is the Universal Declaration of 
Human Rights (UDHR) crafted by the United Nations and promulgated in 1946. The Declaration 
identifies those rights all people innately have merely by being human, whether recognized by a 
State or not. The subsequent international human rights treaties differentiate between types of 
human rights and provide further detail on how these rights will be protected. In addition to the 
UDHR, the following international treaties will be used as sources: International Covenant on 
Economic, Social, and Cultural Rights (ICESCR), International Convention on the Elimination 
of All Forms of Racial Discrimination (ICERD), Convention against Discrimination in 
Education (CDE). 
 Due to the nature of this study, some documents used were translated versions of the 
originals written in Portuguese. Both cases from the Supremo Tribunal Federal, originally 
written in Portuguese, were translated into English by the Court and provided via email. 
Correspondence with Court staff indicated these translated copies are unofficial but can be cited 
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as a reference in publications. Other documents written in Portuguese were available as English 
versions via the internet. 
 The process of evaluation of these aforementioned documents will be completed via 
comparative historical analysis. This method of analysis is typically considered when attempting 
to answer broad questions about events of historical significance.  Causality and change over 
time are typically the focus and are completed by using a structured comparison (Mahoney, 
2003). The purpose of comparative historical analysis is to explore causal factors of an event or 
result of an event, policy, or document.  In that effort, this methodology will not produce a 
detailed description of the event in question, as would a case study, nor an overall theory for why 
or how similar events have or would develop (Mahoney, 2003). In this project, it is not necessary 
to identify a known pattern of judicial decision given a set of circumstances, so the discovery of 
a unifying theory is not necessary, or appropriate. The aim is to determine the extent to which a 
national human rights perspective impacted the six cases on the use of race in higher education 
admissions. The scope and applicability of causal factors is limited to these cases but could 
highlight the impact of the UDHR and the subsequent human rights treaties on international 
judicial decisions.  
 To answer the research question, historical context will be provided followed by 
discussion of the federal protections of rights related to racial discrimination and education 
within each country. Each case will be evaluated and direct references within the opinions will 
be noted. Although all legal opinions rely heavily on previous rulings by the Court (stare decisis 
in the United States and the súmula in Brazil), the references of note for this study are those of 
the constitutions of the United States and Brazil, national laws, and international human rights 
treaties. Both the Supreme Court of the United States and the Supremo Tribunal Federal are 
22 
 
bound to uphold their constitutions, not necessarily those rights assured by an international 
human rights treaty. However, mention of those treaties in the opinions indicates a consideration 
of their importance in relationship to the argument at hand. Mere mention of those protections is 
not enough to develop an understanding of the country’s commitment to human rights. 
Therefore, the national policies and participation level in international human rights treaties must 
be established.  
 Although the anticipated findings of this research will contribute to the literature, this 
study is not without limitations. As the original STF rulings, the 1988 Constitution of the 
Federative Republic of Brazil, and other Brazilian documents were composed in Portuguese, this 
study relies on English translations of these documents. Every effort will be made to rely on 
credible translations but nuanced differences in language usage may not be fully expressed in the 
English documents. However, data will include direct quotes of phrases and overall ideas which 
should not be significantly impacted by slight variations in translation. 
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CHAPTER IV: RESULTS 
 
Providing context for the analysis of the cases in this study, Chapter II described the 
similarities and differences between U.S. and Brazilian histories of slavery, the role of race in 
society, and drafting process for the foundational documents for all human rights endeavors, the 
Universal Declaration of Human Rights. This chapter will describe the intersection of race and 
education, particularly higher education, in both countries and the ways each country approaches 
two human rights: the right to education and freedom from discrimination.  
The supreme courts of both the United States and Brazil are trusted to uphold each 
country’s constitution, so a discussion of the constitutions is warranted, paying special attention 
to the provisions for education and freedom from discrimination. A comparison of the judicial 
histories of race in higher education of the United States and Brazil begins with a description of 
the structure of the courts. The six cases analyzed in this study will be summarized noting any 
references to previous cases of similar nature, human rights documents, and broad philosophical 
ideas.  
The human rights foundation will be built with a discussion of each country’s national 
structures to ensure those rights are protected. The international human rights foundation will 
include all international documents and organizations pertaining to education and freedom from 
discrimination as fundamental human rights. 
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Race and Education 
United States. 
Race, poverty, segregation intersect in American elementary and secondary schools to 
account for much of the disparity between the races with regard to academic achievement and 
college attendance (Trent, Orr, Ranis, & Holdaway, 2007). In addition to the factors mentioned 
previously, public school funding based on property taxes also contributes to the inequalities in 
academic preparation seen between population sectors. Couple that with less cultural capital than 
many white students and we see an under-representation of non-white students on American 
college campuses.  In Shape of the River, Bowen and Bok (1998) describe how black students 
who arrive on selective college and university campus perform at a high level which is 
accompanied with high graduation rates (p. 55). 
Beginning during the civil right era, often spurred on by student protests, American 
colleges and universities sought to increase racial diversity on their campuses. Their efforts 
included recruiting minority applicants and taking race into consideration in the application 
process (Bowen & Bok, p.7). Interestingly, the reasoning for this concerted effort by institutions 
was generally confined to two beliefs: a more diverse student body would deepen the overall 
learning environment for all students, and colleges and universities had a duty to produce greater 
numbers of graduates of color to enter into prestigious positions in business and society (Bowen 
& Bok, p. 7). There were some institutions that identified addressing past racial injustices as 
motivation, although they were few. 
These changes did increase the number of non-white students enrolling and graduating 
from college, especially selective colleges, but with conflicts. Beginning in the 1970s, some 
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white college applicants began to see race-conscious admissions policies as unfairly 
discriminating against them. In their minds, the stated purposes of creating a more diverse 
student body and more diverse professionals did not matter. They saw it as unfair racial 
discrimination and the long line of litigation began. 
Brazil. 
 The effects of Brazil’s history of enslaving immense numbers of Africans and destroying 
its indigenous population accounts for racial inequality in education, housing, and employment 
(Schwartzman, 2016). Traditionally in Brazil, racial and ethnically marginalized groups consist 
of Afro-Brazilians and the indigenous population. Those Brazilians categorized as pardo or preto 
are more likely to have a lower education level and lower income when compared to those 
categorized as branco but there are additional disparities between those considered pardo and 
those considered preto. Centuries ago Brazil was concerned by the relatively “dark” nature of the 
Brazilian population so European citizens were encouraged to immigrate to Brazil to have 
children with indigenous people and former slaves to “whiten” the population. This could 
possibly explain why darker-skinned Brazilians have fewer advantages as compared to lighter-
skinned, pardo, citizens (Schwartzman, 2016). 
 Fernando Henrique Cardoso was elected president of Brazil in 1994, but prior to being in 
politics he was a scholar of race relations. That experience would prove to be influential in the 
Cardoso presidency as efforts to improve racial inequalities ramped up. In 2001, Brazil sent the 
largest delegation to the World Conference against Racism in Durbin, South Africa.  It included 
the Minister of Justice, Secretary of State for Human Rights, 67 government officials, and 150-
200 black movement participants (Bailey, 2008). Participation in the conference was aimed at 
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establishing a political structure fighting against racism in Brazil. Following the influence of 
Cardoso and the Durbin conference, there began an adoption of widespread affirmative action 
policies.  Citing the Durbin conference as an influencing factor, the first implementation of race-
conscious policies at the university level were at the universities of Rio de Janeiro and Peria, 
followed by Bahia (Bailey, 2008). 
The use of affirmative action policies in university admissions has been broadly accepted 
across Brazil. In a 2006 survey, 65% of Brazilians, regardless of race, supported the use of racial 
quotas in university admissions and supported the inclusion of low income students (Oliven, 
2008). Although a racial component plays a role, it seems more palatable for Brazilians to view 
class as the most salient issue related to inequalities in access to higher education (Schwartzman, 
2016). Research, however, shows that controlling for social status does not eliminate 
disadvantages, revealing a level of racial discrimination many Brazilians never admitted existed 
in their country. Being pardo or preto is often experienced in conjunction with being from a 
lower social class. So, although race and social class are related, social class cannot be used as a 
proxy for race to properly explain disparities (Schwartzman, 2016). 
In the decade prior to 2012, 65 Brazilian universities (roughly 70%) used affirmative 
action in admissions. Across universities, the pressure for the adoption of affirmative action 
policies began in local black movements, social movements, centers for Afro-Brazilian study, or 
with professors who felt the university would benefit from greater racial diversity. The specifics 
of the affirmative action policies varied but almost 80% of universities who had affirmative 
action policies had racial quotas.  In addition to using quotas, some universities gave additional 
points to the admissions equation for belonging to a marginalized group.  Membership in a 
preferred group could be based on race and/or if the applicant attended a public school. Most 
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schools using affirmative action policies identified public school attendance as the primary 
category for inclusion with others using race, income, ability status, or residing in a quilombo 
(former slave colony). However, the greatest number of schools required more than one category 
for inclusion. As further evidence of a willingness to acknowledge class-based differences before 
race-based ones, universities typically reserved more seats and gave more points based on public 
school attendance than race (Schwartzman, 2016). 
  The structure of Brazil’s public secondary and higher education systems is quite different 
from that in the United States and must be explained to understand Brazil’s approach to 
addressing racial disparities. At the high school level, the most prestigious (and most expensive) 
schools are private and provide the best preparation for the university entrance exam, the 
vestibular. Conversely, public universities are considered the best schools and have the most 
competitive admissions requirements.  Additionally, public universities are free, whereas private 
and less rigorous universities charge tuition (McCowen, 2007). The structure of the secondary 
and higher education systems in Brazil conspire to keep the poorest students the least prepared 
for free university education and price them out of the second tier of private universities. 
In addition to economic disparities in preparation for admission to higher education, there 
are racial inequalities within the institutions, as well. In both the public and private sector, Afro-
Brazilians and indigenous peoples are underrepresented. As an attempt to address inequalities, 
the government introduced the Programa Universidade para Todos (ProUni) which can be 
translated as University for All. This program instituted a tax exemption for private universities 
who offer a certain percentage of seats, free of charge, to low-income students (McCowan, 
2007).  
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The structure of the public secondary and higher education systems in Brazil conspire to 
keep the poorest students the least prepared for free university education and price them out of 
the second tier of private universities. Brazilians categorized as pardo or preto are more likely to 
have a lower education level and lower income when compared to those categorized as branco 
(Schwartzman, 2016). 
Initially in Brazil universities developed affirmative action plans as a response to 
pressures from society at large. But the private universities were further motivated when the 
governmental incentivized the financial assistance for poorer students (McCowan, 2007).  There 
continues to be considerable debate as to the methods of implementing affirmative action 
policies within universities. However, in a 2006 survey, 65% of Brazilians, regardless of race, 
supported the use of racial quotas in university admissions and supported the inclusion of low 
income students (Oliven, 2008).  
Constitutional and Legal Protections 
The differing political and social histories translate into differing viewpoints and 
constitutions.  In the United States and Brazil, the crafting of the constitutions was separated by 
nearly 200 years, although over time numerous amendments and acts have been added to each. 
Since the role of every country’s constitutional court is to uphold its constitution, this will 
inevitably lead to variations in approaches to racial discrimination and education 
cases.  Therefore, a brief discussion of how each constitution approaches both discrimination and 
education is imperative.  
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United States. 
The Constitution of the United States was ratified by the last state in 1790 with the Bill of 
Rights being ratified in 1791. Unlike more recent constitutions, there is no mention of the right to 
education, or education at all, in the U.S. Constitution and, therefore, it is not considered a 
fundamental right.  The duty of each state is to ensure the right to education for its populous via 
the state’s constitution.  
Regarding racial and ethnic discrimination, the protection against discrimination is 
present in the Civil Rights Act of 1964. The Act, specifically Title VI, prohibits discrimination 
based on race, color, or national origin by all programs receiving federal funding (Civil Rights 
Act, 1964). 
In cases involving discrimination in public schools or universities, the Equal Protection 
Clause of the 14th Amendment is violated because of the relationship between education and 
state constitutions. This amendment states that “no state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States” (U.S. Const. amend. 
IV, § 1). Therefore, even though the right to education is not enumerated in the federal 
constitution, the freedom from discrimination resulting from actions by the states (i.e. public 
schools, public universities, etc.) is protected via the 14th Amendment.  
Regarding litigation centered on the use of race as a factor in higher education admissions 
decisions, petitioners claim violation of their rights protected under the Equal Protection Clause 
of the Fourteenth Amendment and Title VI of the Civil Rights Act of 1964. Although enacted to 
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protect racial minorities, it is now used to argue against the use of race-conscious admissions 
practices which white petitioners believe discriminate against them. 
Brazil. 
Brazil has a long political history, including many forms of government and many 
constitutions. The Constitution of the Federative Republic of Brazil was ratified in 1988 and has 
been amended many times since. It replaced the 1969 Constitution that was designed by military 
leaders and protected the powers of the military, not the Brazilian People. The twenty-one years 
of national suffering under the military dictatorship provided a unique perspective for those 
responsible for crafting the next constitution. Therefore, the 1988 Constitution reflected the 
desire to meet many social demands after such political oppression (Rosenn, 1990). Article 3 of 
the 1988 Constitution includes the following objectives for the Federative Republic of Brazil: 
I – to build a free, just and solidary society; 
II – to guarantee national development; 
III – to eradicate poverty and substandard living conditions, and to reduce social and 
regional inequalities; 
IV – to promote the well-being of all, without prejudice as to origin, race, sex, colour, age 
and any other forms of discrimination (Brazil Const. of 1988, title I. art. 3) 
The Constitution also insured certain individual rights were protected from future constitutional 
changes through “clausulas petreas” (Mendes, 2005). These “stone clauses” protect individual 
rights, with education being one, to the extent that no changes can be made without promulgating 
a new constitution. 
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Traditionally in Brazil, racial and ethnically marginalized groups consisted of Afro-
Brazilians and the indigenous population, also referred to as Indians (Mendes, 2005) .  Racial 
and ethnic rights are described in Articles 5, 231, and 232. Article 5 says  
All persons are equal before the law, without any distinction whatsoever, and Brazilians 
and foreigners resident in Brazil are assured of inviolability of the right of life, liberty, 
equality, security, and property (Brazil Const. of 1988, title II., art. 5) 
Articles 231 and 232 specifically addresses Indian rights but do not include any mention of Afro-
Brazilians or other marginalized racial or ethnic groups (Brazil Const. of 1988, title VIII, chap. 
VIII., art. 231-232). 
 Unlike the Constitution of the United States, education plays a prominent role in the 
Constitution of Brazil. Overall, there are ten articles in the Brazilian Constitution dealing with 
education.  This speaks to the priority that education plays in the Brazilian legislature and 
society.  Article 205 addresses who would be responsible for education and the purposes of 
education:  
Education, which is the right of all and the duty of the National Government and family, 
shall be promoted and encouraged with societal collaboration, seeking the full 
development of the individual, preparation for the exercise of citizenship and 
qualification for work (Brazil Const. of 1988, title VIII, chap. III., § 1, art. 205). 
With specific mention of higher education and access, Article 208 says “access to higher levels 
of education, research, and artistic creation according to individual capacity”  
(Brazil Const. of 1988, title VIII, chap. III., § 1, art. 208, cl. v).  
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Supreme Courts of the United States and Brazil 
The supreme courts of the United States and Brazil share commonalities with a few key 
differences. The Federal Supreme Court of Brazil (STF) consists of eleven justices nominated by 
the President and approved by the Senate, whereas the Supreme Court of the United States 
(SCOTUS) has a similar appointment process, but with nine justices. The American justices are 
appointed for life, or until they retire or are impeached. STF justices face mandatory retirement 
at age sixty-five. 
In both countries, the Supreme Courts are charged with determining the constitutionality 
of various policies, actions, and laws across the country. In Brazil, the Court rules on four 
different kinds of cases: Direct Unconstitutionality Action (ADI), Declaratory Action of 
Constitutionality (ADC), Action of Unconstitutionality (ADO), and Claim of Breach of 
Fundamental Precept (ADPF). The two Brazilian cases in this study are based on ADI and ADPF 
actions. A Direct Unconstitutionality Action (ADI), involves the claim that a law or act is 
contrary to the Constitution. A Claim of Breach of Fundamental Precept (ADPF), asserts a law 
or act violates a fundamental precept of the Constitution (Supremo Tribunal Federal, 2018) 
Supreme Court Rulings in the United States 
Race and education have been inextricably linked in the United States since the first 
schools were established with the advertised purpose of educating the American Indians.  More 
than two hundred years later, Sweatt v. Painter (1950) marked the beginning of the legal history 
of the intersection of race and American education. The single most well-known American 
Supreme Court case involving race and education was the landmark Brown v. The Board of 
Education of Topeka (1954). This case directly attacked the previous case, Plessy v. Ferguson 
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(1896) which found “separate but equal” schools to be legal. In Brown (1954), it was determined 
having a separate school system for African Americans was unconstitutional and, thus, legally 
ended racial segregation in schools (Alexander & Alexander, K. W., 2011). However, it took an 
additional twenty-eight years until the country dealt with the next influential case regarding race 
and admissions practices in higher education. 
Regents of the University of California v. Bakke, 1978. 
Allan Bakke, a white male, was denied admission to the medical school at the University 
of California at Davis.  He sued claiming the university’s admissions policy that reserved sixteen 
out of every one hundred admission spots for minority applicants violated his rights under the 
Equal Protection Clause of the Fourteenth Amendment (Regents of the University of California 
v. Bakke, 1978).   
In a 5-4 decision, the Supreme Court of the United States gave a split ruling in the case 
with six different opinions.  Writing for the majority, Justice Powell agreed that the special 
admissions program was unconstitutional.  Bakke was not able to compete for all one hundred 
seats because of his race and that violated his rights guaranteed by the Fourteenth Amendment.  
With regard to the use of race in admissions decisions, Justice Powell stated that using race was 
inherently suspect, but any program using race as a factor must survive strict scrutiny.  He 
determined that the only way it could survive strict scrutiny was if achieving diversity was a 
compelling state interest, and he determined it was (Scanlan, 1996).   
Within the majority and concurring opinions, the topics of equality versus fairness came 
center stage. Justices considered the color-blind interpretation of the Constitution as “mask(ing) 
the reality that many ‘created equal’ have been treated within our lifetimes as inferior both by the 
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law and by their fellow citizens” (Regents of the University of California v. Bakke, 1978). They 
explain that, at face value, when all people are treated equally (evaluated for admission using 
identical criteria, in this case) then all differences are accounted for and the result will be a 
function of a “fair” measurement based on a standard criterion. However, this does not consider 
factual difference in opportunity, thus ability, prior to the application of the standard criterion.  
Consequently, it becomes a conflict between equality and fairness. They further state if the intent 
of the Equal Protection Clause is to disallow unequal treatment based on race, then having a 
uniform evaluation system would achieve the equality. If all applicants arrived at the application 
process displaying individual differences based solely on personal academic skills, then this type 
of treatment would be an appropriate method.  Unfortunately, research has proven the systemic 
racial inequalities within the education system, and a multitude of other societal realms, has 
resulted in students arriving to the application phase from unequal access to appropriate 
academic preparedness.  
The opinion asserts that the State does have an interest in addressing and ameliorating the 
effects of generations of racial discrimination. The use of race is inherently “suspect”, so a policy 
using race must survive a judicial level of strict scrutiny as to methods. Although attempting to 
recognize and account for the results of systemic racial discrimination, Davis Medical School’s 
policy amounted to a racial quota, which was deemed unconstitutional and did not pass strict 
scrutiny. The admissions policy at Harvard College was used as an example of the appropriate 
use of race in admissions decisions. In the Harvard program, all students were evaluated with the 
same rubric and race was used as a plus factor. This approach will be center in the next case 
discussed. 
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In summary of Bakke, racial quotas were unconstitutional, but universities could consider 
race if their policies were “precisely tailored to serve a compelling state interest,” which the 
Court determined racial diversity to be. 
Grutter v. Bollinger, 2003. 
The landmark decision in Bakke would stand without substantial challenge, for twenty-
five years until the University of Michigan Law School admissions practices fueled another 
influential Supreme Court case.  Barbara Grutter was a white applicant to the University of 
Michigan Law School in 1996.  She was initially placed on a waiting list and later denied 
admission. Grutter claimed that the Law School viewed race as the “predominant” factor when 
making admissions decisions.  She also claimed that the school did not have a compelling 
interest in using race, which was the ruling in Bakke.  She sued the school and Lee Bollinger, the 
President of the University of Michigan, claiming the school’s use of race in admissions 
decisions was a violation of her rights under the Fourteenth Amendment and Title VI of the Civil 
Rights Act of 1964.  She asked for compensatory and punitive damages, an order requiring the 
school to admit her, and an injunction prohibiting the school from using race in admissions 
decisions (Grutter v. Bollinger, 2003). 
After moving through the federal court system, the case arrived at the Supreme Court.  In 
the majority opinion Justice Sandra Day O’Connor states the case challenges the notion that 
diversity is a compelling interest (for the State) which the University used as reasoning for the 
use of race in admissions. The Court ruled in favor of the University in a 5-4 vote (Grutter v. 
Bollinger, 2003). 
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Justice O’Connor’s opinion heavily referenced Justice Powell’s ruling in Bakke to 
support the university’s goal of amassing a diverse student body as a compelling interest. Much 
of the opinion focused on the assertion by Grutter that the university’s policy was not “narrowly 
tailored,” as required by Bakke. O’Connor recognized multiple ways the admissions met that 
criteria. First, since all applicants compete for the same spots, the policy is not considered a 
quota. The policy included many factors when making admission decisions, of which race is 
merely one and each applicant is considered individually. She also stated in order for a policy to 
be narrowly tailored it did not need to exhaust all race-neutral options, but a good faith effort 
must be made to first try race-neutral approaches to achieving diversity. This will prove to be a 
critical factor in the discussion of Fisher. Finally, any use of race in admissions must not go on 
indefinitely because of the strong potential for misuse.  The Law School acknowledged this and 
noted their race-conscious policy had a time limit. Therefore, the Court determined these 
characteristics of the University’s policy to fulfill the requirement of narrow tailoring (Grutter v. 
Bollinger, 2003). 
Justice O’Connor acknowledges the sanctity of academic freedom as it relates to the First 
Amendment and the rights of educational institutions of higher education to determine who will 
be admitted. She cites Justice Powell’s mention in Bakke of the constitutionally supported idea of 
educational autonomy and how this was supported in multiple ruling by the Court. Educational 
autonomy and deference to universities will be revisited in Fisher, as well (Grutter v. Bollinger, 
2003). 
Justice Ginsberg noted in a concurring opinion, joined by Justice Breyer, support of time-
limited affirmative actions can be found in two international human rights instruments. She 
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quoted the International Convention on the Elimination of All Forms of Racial Discrimination as 
saying  
“…special and concrete measures to ensure the adequate development and 
protection of certain racial groups or individuals belonging to them, for the 
purpose of guaranteeing them the full and equal enjoyment of human rights and 
fundamental freedoms” (International Convention on the Elimination of All 
Forms of Racial Discrimination, art. 2, § 2) 
She goes on to recognize the Convention does not endorse actions that continue any longer than 
necessary to achieve their stated goals. Additionally, she notes the Convention on the 
Elimination of All Forms of Discrimination against Women includes the same temporal 
limitations on measures to address inequalities, in this case based on gender (Grutter v. 
Bollinger, 2003). 
In summary, the university’s use of race in admissions decisions was constitutional 
because it was narrowly tailored, time limited and merely used race as a “plus” factor (Grutter v. 
Bollinger, 2003). 
Gratz v. Bollinger, 2003. 
Along with Grutter, the Supreme Court was hearing a similar case also from the 
University of Michigan.  Gratz v. Bollinger (2003) also challenged the use of race in admissions 
decisions, but the setting was undergraduate admissions in the College of Literature, Science, 
and the Arts (LSA).  In this case, Jennifer Gratz and Patrick Hamacher both failed to be admitted 
to LSA during the first round of admissions and were ultimately denied admission altogether.  
Petitioners claimed the college’s use of race in admissions decisions violated their rights under 
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the Equal Protection Clause of the Fourteenth Amendment and Title VI of the Civil Rights Act 
of 1964.  The petitioners contended that the school’s use of race-conscious admissions practices 
was discriminatory (Gratz v. Bollinger, 2003). 
This case was complicated by a few important facts. First, the college used a variety of 
methods for evaluating undergraduate applicants during the time period in question. Those 
policies are referred to here as the first and second policies. So, there were aspects of the petition 
that some justices would concur on while dissenting on others. In addition, the petitioners were 
asking for damages. Ultimately, the Supreme Court found the first admissions policy to violate 
the Equal Protection Clause of the Fourteenth Amendment but the second one to not.  The Court 
determined the first policy amounted to a quota, which Bakke prohibited (Gratz v. Bollinger, 
2003).   
In a dissenting opinion, Justice Ginsburg, joined by Justice Souter, addressed the use of 
race, “In implementing this equality instruction, as I see it, government decisionmakers may 
properly distinguish between policies of exclusion and inclusion.” Justice Ginsburg went on to 
note human rights documents that differentiate between policies of racial discrimination for 
oppression versus for accelerating de facto equality. She specifically referenced her dissenting 
opinion in Grutter and the reference to the International Convention of the Elimination of All 
Forms of Racial Discrimination and the Convention on the Elimination of All Forms of 
Discrimination against Women (Gratz v. Bollinger, 2003).   
Justice Rehnquist wrote the majority opinion and did support of the use of race in 
admissions decisions in the effort to create a diverse student body.  Again, in accordance with 
Justice Powell’s decision in Bakke, the Court determined racial diversity in educational settings 
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to be a compelling state interest. However, these admissions policies were not sufficiently 
narrowly tailored in order to pass the strict scrutiny test (Gratz v. Bollinger, 2003).  Since the 
petitioner was suing for damages, the Court bifurcated the case and remanded that portion of the 
case dealing with the second policy to the lower court to consider damages.  At the time of this 
writing, no damages have been awarded in this case. 
Fisher v. University of Texas at Austin (2011) and (2016). 
In Fisher v. University of Texas at Austin (2011), referred to as Fisher I, Abigail Fisher 
and Rachel Michalewicz, both white undergraduate applicants, were denied admission to the 
University of Texas at Austin.  They sued stating the admissions policy discriminated against 
them on the basis of race in violation of their rights under the Equal Protection Clause of the 
Fourteenth Amendment and sought damages and injunctive and declaratory relief (Fisher v. 
University of Texas at Austin, 2011).   
During that time, Texas enacted the Top Ten Percent Plan as a “race-neutral” effort to 
increase diversity in higher education.  The plan ensured that the top ten percent of each high 
school’s graduating class was guaranteed admission to the University of Texas system.  
Following the decision in Grutter, the University of Texas studied the extent to which the Plan 
achieved the desired level of diversity.  It determined it had not and implemented a second level 
of individual admissions evaluations that included race as one of many factors considered.  
Students admitted via the second tier of evaluation made up just 19% of those students admitted 
(McNearney, 2012).  It was this admissions policy that prompted the lawsuit by Fisher. 
In the Fifth Circuit Court of Appeals opinion, written by Judge Higginbotham, Grutter is 
used as the standard by which the University of Texas’ admissions practices were judged.  The 
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Court determined the admissions practices in question were, in fact, very similar to those in 
Grutter that the Supreme Court ruled to be sufficient to meet the “narrowly tailored” criteria.  
The policy was also not found to constitute a racial quota.  The Circuit Court affirmed the ruling 
for the University of Texas (Fisher v. University of Texas at Austin, 2011).   
The case then went to the Supreme Court where Justice Kennedy wrote the opinion.  The 
Supreme Court remanded the case back to the Fifth Circuit for reconsideration.  The Supreme 
Court determined that the Fifth Circuit did not properly interpret Bakke, Gratz, and Grutter 
which required the application of strict scrutiny to any use of race.  The Court felt too much 
deference was given to the university in the name of academic freedom to determine the proper 
use of race in admissions decisions (Fisher v. University of Texas at Austin, 2013).    
When the case went back to the Fifth Circuit, the judgement went, again, in favor of the 
University, and was, once again, heard by the Supreme Court. In a 4-3 vote (with Justice Kagan 
not participating), the Court ruled the admissions policy to be constitutional. It ruled the policy 
was sufficiently narrowly tailored and passed the strict scrutiny test. Additionally, it was 
determined that the University has sufficiently shown other race-neutral actions had not achieved 
the desired level of diversity (Fisher v. University of Texas at Austin, 2016). 
Supreme Court Decisions in Brazil 
ADPF 186, Action Against a Violation of a Constitutional Fundamental Right, 2012. 
The most important case from Brazil concerning race and ethnicity in education, Action 
of Brazil’s Democratic Party v. Quotas of the UNB and in Brazil (2012), was heard by the Court. 
This case centered around the admissions practice of the University of Brasilia which reserved 
20% of the seats for Afro-Brazilian, mixed race, and indigenous students (Alvarado, 2012).  The 
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argument was that reserving those seats was in violation of Article 5 of the Constitution.  The 
university contended that having racial quotas ensured equal access to education for all citizens 
(Equal Rights Trust, 2012). 
Justice Lewandowski served as rapporteur, which is equivalent to the justice writing for 
the majority in the Supreme Court of the United States. He began by asserting the Court must 
approach the evaluation of the policies as broadly as possible. Lewandowski referenced the 
principle of equality, as it was defined in the Magna Carta, and the concept of formal equality 
versus material equality. Whereas formal equality refers to equal treatment, material equality 
focuses on achieving resultant equality which are resultant from affirmative actions. He saw 
achieving material equality for all Brazilians as one of the goals of the State. 
Lewandowski refers to Article 5 of the Constitution and its statement that “all are equal 
before the law, without distinction of any kind” and the connection of that assertion which comes 
from a liberal tradition, especially from the Declaration of the Rights of Man and the Citizen of 
1789. He highlights the work of Daniela Ikawa who says universalist policies will not achieve 
material equality because they do not consider the relative position of groups within themselves. 
Regarding the complexities of using racial-ethnic criterion and the dangers of State 
neutrality, Lewandowski provided supporting research on the societal racial inequities in 
education. As further support, he noted scholarly evidence as to why it is inadequate to use 
socio-economic status to account for disparities. 
Justice Lewandowski acknowledges the role of distributive justice, which is based on the 
reallocating of assets and opportunities within a society for the benefit of the collective. He notes 
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the Constitution provides for “several institutional mechanisms to correct the distortions 
resulting from a purely formal application of the principle of equality.” 
On the topics of the constitutionality of affirmative actions, Lewandowski points to the 
mention of those actions in the Convention on the Elimination of All Forms of Racial 
Discrimination, which is also the exact section of that document quoted by Justice Ginsberg in 
Grutter: 
 ... special and concrete measures to ensure as the development or protection of 
certain racial groups of individuals belonging to these groups with the aim of 
guaranteeing them, on an equal basis, the full exercise of human rights and 
fundamental freedoms” (International Convention on the Elimination of All 
Forms of Racial Discrimination, art. 2, § 2). 
Additionally, he notes the idea of affirmative actions began in India in 1935 with the passing of 
the Government of India Act. The constitutionality of affirmative actions in Brazil have been 
deemed constitutional over and over and he cites multiple cases. As to the provisions in the 
Constitution related to affirmative actions, he quoted another opinion delivered by the Court 
which lists some of the fundamental objectives of the Brazilian Constitution, previously 
mentioned in this chapter: to eradicate poverty and marginalization and reduce social and 
regional inequalities, to promote the good of all, without prejudice of origin, race, sex, color and 
any other forms of discrimination (Brazil Const. title I. art. 3). 
Addressing the role of the university in achieving material equality within the society, 
Lewandowski references Oscar Vilhena Vieira (2006) who said the existing educational system 
and method of entry into higher education, the vestibular, created specific problems. First, it 
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violated disadvantaged people’s access to the “public asset of education” (p. 376).  Second, 
institutions that do not integrate all social groups will serve to reinforce the inequalities and 
ensure positions of control and decision-making within Brazilian society continued to be held by 
whites. Lewandowski mentions the Constitutional acknowledgement of the autonomy of public 
universities regarding teaching, research, and extension. In combination with the scope of public 
universities that goes beyond those areas of influence to include the production of political 
leaders, the Justice believes public universities hold a unique position that obliges them to assure 
material equality via racial quotas. 
Regarding the complexities of using racial-ethnic criterion and the dangers of State 
neutrality, Lewandowski provided supporting research on the societal racial inequities in 
education. As further support, he noted scholarly evidence as to why it is inadequate to use 
socio-economic status to account for disparities. He highlighted the unique role of universities 
within society as producers of the majority of the country’s political leaders. He expressly stated 
that affirmative actions benefit the entire academic community and referred to Bakke, Grutter, 
and Gratz as supporting the benefit from a diverse student body. 
The Justice referenced the judicial history of affirmative actions related to university 
admissions in the United States, including Bakke, Grutter, and Gratz. Interestingly, he quoted the 
work of Ronald Dworkin who mentioned the success of affirmative action policies in the U.S. as 
they are listed in Shape of the River (Bowen & Bok, 1998). 
One of the most compelling justifications comes when the Justice states the constitutional 
requirement of reserving a percentage of public positions for those with disabilities. Lewandowki 
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points to the Bakke ruling prohibiting the use of racial quotas, but notes the Brazilian 
Constitution requires them. 
Finally, the fact that the admission policies in question will be re-evaluated every 10 
years and there is proportionality between means and outcomes provided further support for their 
constitutionality. This aspect of the policies was likened to the policy litigated in Grutter. 
In a unanimous decision, the complaint of a constitutional violation by the university was 
ruled to be unfounded. 
 ADI 3,330, Direct Claim of Unconstitutionality, 2012. 
In the month following the ADPF 186 decision, filed by the National Confederation of 
Education Institutions and the Democratic Party and heard by the Court in March of 2012, ADI 
3330 involved the ProUni program. ProUni awarded scholarships to private universities for low 
income students, a portion of which must be awarded to Afro-descendants, indigenous peoples, 
and people with disabilities. The program was, subsequently, signed into law. The groups 
bringing the suit claimed ProUni violated articles 107, 207, 146, 2, and 62 of the Federal 
Constitution which pertain to separation of power, autonomy of the university, free enterprise, 
social assistance, and equality (Equal Rights Trust, 2012). 
Justice Britto wrote the majority opinion for the Court.  In the synopsis, which is similar 
to the syllabus portion of an American ruling, he acknowledged the constitutional requirement of 
equality must be achieved “by resolutely combating the real factors of inequality.” Britto 
explained the nature of law, in general, was to provide for differentiation of treatment and should 
be viewed as an instrument of social justice. He referenced Aristotle in saying, “true equality 
consists in treating the equals equally and unequally the unequals.”  
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Justice Britto goes on to quote sections of the Constitution regarding the duty of the state 
and family toward the right to education. He also highlights some of the fundamental objectives 
of the Constitution, which are: 
“… to eradicate poverty and marginalization and to reduce social and regional 
inequalities…to combat the causes of the poverty and factors of marginalization, 
promoting the social integration of the disadvantaged sectors…to condemn entire 
population sectors to an unfair, as well as humiliating, exclusion from the benefits 
of their own human life in common…” (Brazil Const. title I. art. 3) 
In the spirit of reparation, Justice Britto highlighted the recognition and protection of the 
ancient quilombos as an important piece of Brazilian history by referring to the protection as a “a 
kind of payment (albeit late and insufficient) of the fraternal debt that the country contracted 
with Afro-Brazilians in the ignominious centuries of black slavery.”  
Akin to the conversation on equality versus fairness from Bakke, he goes on to 
distinguish discrimination from differentiation. Again, he quotes another objective of the Federal 
Constitution: “to promote the good of all, without prejudice of origin, race, gender, color, age, 
and any other form of discrimination.” Later in the opinion, Justice Lewandowski discusses 
formal universalist policies versus affirmative actions which further articulates the equality 
versus fairness argument.  He quotes Daniela Ikawa’s explanation in Ações Afirmativas em 
Universidades which says: 
“Material universalist policies and affirmative policies have the same foundation: the 
constitutional principle of material equality. They are, however, distinct in the following 
sense. Although both take into account the results, materialistic universalist policies, 
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unlike affirmative actions, do not take into account the relative position of social groups 
among themselves” (pp. 150-152). 
Within the context of viewing equality as not just a right but also “converting it to a possibility” 
he refers to John Rawls’ concept of distributive justice as the only way of achieving an equitable 
level of distribution of social assets in a society. He notes the Constitution recognized this 
distinction and built in methods of achieving this level of equality. 
In a unanimous vote, the Court ruled in favor of ProUni and dismissed the claim of 
unconstitutionality. 
National Human Rights 
 Human rights are those rights an individual has within a society merely for being human 
and are based on the inherent dignity of all human beings. These rights, by definition, are 
bestowed upon every human regardless of whether a society protects or recognizes them 
(Henkin, et. al, 1999). This section will discuss the national human rights structures in place 
followed by the protection at the international level. 
United States. 
The formal United States governmental agent charged with overseeing human rights is 
the Under Secretary for Civilian Security, Democracy, and Human Rights who runs the Bureau 
of Democracy, Human Rights, and Labor within the United States Department of State. Within 
the Bureau, seemingly, the Office of Security and Human Rights would provide information on 
national policy related to human rights, but it discusses only human rights within the context of 
national and international security actions and protections of human rights. Yearly, the Bureau 
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releases the Country Reports on Human Rights Practices that evaluates the actions of certain 
States as it relates to human rights violations (U.S. Department of State, 2020). 
Brazil. 
Because of Brazil’s history of denying race and racism, the first administration to 
officially recognize the existence of racial discrimination in the country was that of Fernando 
Henrique Cardoso. He was followed by the administration of Luiz Inacio Lula da Silva (widely 
referred to as “Lula”) who also recognized the importance of addressing racial inequalities in 
multiple ways. It was at this point that efforts to address racial inequalities began to intersect 
with human rights and education at the Brazilian policy level (Júnior, Daflon, & Campos, 2011). 
In 2003, when Lula began as president, whites made up only 54% of population of the 
state of Rio de Janiero but more than 72% of the undergraduate population at the Federal 
University of Rio de Janiero.  He recognized the need for affirmative actions to rectify these 
inequalities, and created a new governmental agency, the Secretariat for Policies Promoting 
Racial Equality. His administration also promoted the inclusion of African history in elementary 
school curricula and developed financial incentives for private school to offer scholarships to 
students of African descent or indigenous students. Affirmative action policies thrived during 
Lula’s administration (Júnior, et al., 2011) 
In 2002, an update to the National Plan on Human Rights that was adopted in 1996, 
Cardoso proposed the Second National Plan on Human Rights (PNDH II). Both plans set 
specific goals for the implementation of governmental support of the protection of human rights. 
Guided by three human rights instruments, including the International Covenant on Economic, 
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Social and Cultural Rights, the PNDH II focused on multiple facets of life, including the aim of 
guaranteeing the right to education. Included with the PNDH II was an increased level of 
accountability that required governmental agencies to submit annual action plans to describe the 
efforts to implement the proposals set forth in the Plan (Programa Nacional de Direitos 
Humanos, 2002). 
Within the PNDH II were many action proposals, but the ones most relevant to this 
discussion are highlighted below: 
…122. Support the adoption, by the Government and private initiative, of 
affirmative action policies as a way of combating inequality…193. To study the 
feasibility of creating social reparations funds to finance affirmative action 
policies and to promote equal opportunities…325. Establish mechanisms to 
promote equity of access to higher education, taking into account the need for the 
contingent of university students to reflect the racial and cultural diversity of 
Brazilian society (Programa Nacional de Direitos Humanos, 2002). 
As listed above, the Plan specifically called for the creation of affirmative action plans to address 
inequalities and the recognition that efforts to increase access to higher education was, in part, 
aimed at creating a racially and culturally diverse student body. This speaks directly to the issues 
litigated in the cases discussed later. 
International Human Rights 
Following the horror of the murder of eleven million people at the hands of the Nazis 
during World War II, the world community recognized the need to ensure such atrocities never 
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happened again.  The formation of the United Nations was meant to ensure the peace and 
security of a large portion of the world and facilitate collaboration between nations.  Part of the 
United Nations Charter was the formation of the Human Rights Commission, as part of the 
Economic and Social Council.  
Today, the Office of the High Commander for Human Rights within the United Nations 
(OHCHR) is the body mandated to “promote and protect all human rights for all people” (United 
Nations Human Rights Office of the High Commissioner, 2020a). Through disseminating 
information and providing guidance and support, the U.N. Human Rights Office of the High 
Commissioner fulfills that mission. Each UN Member State has an obligation to both refrain 
from infringing on the rights of individuals (or groups) and protect individuals against human 
rights abuses. The State also has a duty to take positive actions to ensure individuals are able to 
fully develop in all aspects of life” (United Nations Human Rights Office of the High 
Commissioner, 2020a). 
The beginning of any discussion on human rights instruments must start with the 
foundational document, the Universal Declaration of Human Rights (UDHR). The Declaration is 
considered one of the most influential documents of the twentieth century by many (Henkin, et 
al., 1999). Aside from the being the catalyst of the modern human rights movement, a hundred 
constitutions since its publication have had the opportunity to incorporate its influence, including 
the 1988 Brazilian Constitution. 
Built on the foundation of the UDHR, other human rights treaties and organizations were 
developed and combined to form the human rights framework for national, regional, and 
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international protections. For the purposes of this study, the focus will be the documents and 
groups found at the intersection of human rights, race, and education. 
In addition to the UDHR, the “International Bill of Rights” further develops the scope of 
international human rights. It consists of three most important human rights instruments: the 
UDHR, the International Covenant on Civil and Political Rights (ICCPR), the International 
Covenant on Economic, Social, and Cultural Rights (ICESCR)” (United Nations Human Rights 
Office of the High Commissioner, 2020b). 
International Covenant on Civil and Political Rights (ICCPR). 
Approved by the UN in 1976, the ICCPR focuses on human rights pertaining to civil life, 
including self-determination, political freedom, and the justice system. The ICCPR helps form 
the “International Bill of Rights” and was a crucial influencer of later human rights instruments. 
Both the United States and Brazil are state parties to the Covenant; however, due to the types of 
rights enumerated in the Covenant and the scope of this study, it will not be discussed in depth 
(United Nations Human Rights Office of the High Commissioner, 2020c).  
International Covenant on Economic, Social, and Cultural Rights (ICESCR). 
Entered into force by the U.N. in 1976, the ICESCR covers aspects of life not protected 
by the ICCPR. Of relevance to this study, Article 13 addresses the right to education. The 
language in the introductory paragraph of the Article says “education shall be directed to the full 
development of the human personality and the sense of its dignity and shall strengthen the 
respect for human rights and fundamental freedoms” (International Covenant on Economic, 
Social, and Cultural Rights, 1966). Specifically, section 2c states “Higher education shall be 
made equally accessible to all, on the basis of capacity, by every appropriate means, and in 
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particular by the progressive introduction of free education” (International Covenant on 
Economic, Social, and Cultural Rights, 1966). The United States is a signatory to this 
Convention but has yet to ratify it. Brazil is a State Party. 
Other human rights instruments and organizations. 
In addition to the International Bill of Rights, the following human rights instruments and 
organizations address human rights and education. 
International Convention on the Elimination of All Forms of Racial Discrimination 
 (ICERD). 
Approved by the UN in 1969, the ICERD enumerates the multitude of protections from 
racial discrimination of any kind. Article 5, § d specifically addresses the prohibition of racial 
discrimination in education. Of interest in the discussion of affirmative actions, Article 1, § 4 
states: 
Special measures taken for the sole purpose of securing adequate advancement of 
certain racial or ethnic groups or individuals requiring such protection as may be 
necessary in order to ensure such groups or individuals equal enjoyment or 
exercise of human rights and fundamental freedoms shall not be deemed racial 
discrimination, provided, however, that such measures do not, as a consequence, 
lead to the maintenance of separate rights for different racial groups and that they 
shall not be continued after the objectives for which they were taken have been 
achieved (International Convention on the Elimination of All Forms of Racial 
Discrimination, Dec. 21, 1965). 
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Both the United States and Brazil are State Parties to this Convention. 
Convention against Discrimination in Education. 
Adopted by the General Conference of UNESCO (see below) in December 1960, this 
instrument further enumerated the ways in which all aspects of education, from elementary 
through higher education, should be free from discrimination of any kind.  Pertaining to 
admissions and higher education, Articles 3 and 4 require State Parties: 
…To abrogate any statutory provisions and any administrative instructions and to 
discontinue any administrative practices which involve discrimination in 
education…To ensure, by legislation where necessary, that there is no 
discrimination in the admission of pupils to educational institutions…make higher 
education equally accessible to all on the basis of individual capacity (Convention 
against Discrimination in Education, 1962). 
 Brazil has ratified the Convention against Discrimination in Education, but the United 
States has not taken any action on the Convention. 
UN Human Rights Council 
Within the United Nations, the Human Rights Council is comprised of 47 member States 
and is charged with the “promotion and protection of all human rights around the globe” (United 
Nations , 2020).  Member States agree to uphold high human rights standards. 
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In 2018, claiming bias because of the Council’s position on Israel, the United States 
officially withdrew from the U.N. Human Rights Council. The US had been a member since 
2009. (Dwyer, 2018). Brazil remains a Member State. 
United Nations Educational, Scientific and Cultural Organization (UNESCO) 
The arm of the United Nations centered on education is the United Nations Educational, 
Scientific and Cultural Organization (UNESCO). Its mission is to support international 
cooperation in the efforts to provide all humans access to quality education and the ability to live 
free from oppression. In 1946, Brazil joined as a Member State with a permanent delegation to 
UNESCO. The United States has had a tumultuous history with UNESCO and has vacillated 
between membership and withdrawal (United Nations Educational. Scientific, and Cultural 
Organization, 2020). At the time of this writing, the US is not a Member State. 
Participation in international human rights instruments by the United States and Brazil. 
Within the United Nations, the Office of the High Commissioner for Human Rights 
(OHCHR) compiles a list of each member States’ official position on all 18 human rights 
treaties. For each treaty, the State’s level of consent, the ratification or accession date, and any 
declarations are listed. There are three levels of consent: state party, signatory, no action. If a 
State consent level is “state party,” it is agreeing to be bound by the treaty. Signatory means the 
State has expressed its endorsement of the treaty and is planning to take it under consideration. 
When a State has a consent status of “no action,” it does not want to be bound by the treaty 
(United Nations Human Rights Office of the High Commissioner, 2020c). Refer to Table 1 for 
the list of the 18 treaties and the statuses for both the United States and Brazil. 
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Table 1       
Participation in the 18 International Human Rights Treaties 
Treaty Date  US Status Brazil Status 
International Convention on the Elimination of All Forms of 
Racial Discrimination (ICERD) 
1969 State party State Party 
International Covenant on Civil and Political Rights (ICCPR) 1976 State party State Party 
Optional Protocol 1976 No Action State Party 
Second Optional Protocol, aiming at the abolition of the death penalty 1991 No Action State Party 
International Covenant on Economic, Social and Cultural 
Rights (ICESCR) 
1976 Signatory State Party 
Optional Protocol 2013 No Action No Action 
Convention on the Elimination of All Forms of Discrimination 
against Women (CEDW) 
1981 Signatory State Party 
Optional Protocol 2000 No Action State Party 
Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 
1987 State party State Party 
Optional Protocol 2006 No Action State Party 
Convention on the Rights of the Child 1990 Signatory State Party 
Optional Protocol, aiming at the involvement of children in armed conflict 2002 State Party State Party 
Optional Protocol, aiming at the sale of children, child prostitution and child 
pornography 
2002 State party State Party 
Optional Protocol, communication procedure 2014 No Action State Party 
International Convention on the Protection of the Rights of All 
Migrant Workers and Members of their families 
2003 No Action No Action 
International Convention for the Protection of all Persons 
from Enforced Disappearance 
2010 No Action State Party 
Convention on the Rights of Persons with Disabilities 2008 Signatory State Party 
Optional Protocol to the Convention on the Rights of Persons with 
Disabilities 
2008 No Action State Party 
Source: United Nations Human Rights Office of the High Commissioner, 2020c. 
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Of the 18 human rights treaties listed, the OHCHR places each country into one of four 
categories based on the number of treaties the country has ratified. Brazil is in the highest 
category and the United States is in the second lowest. There are only 5 countries in the lowest 
category (United Nations Human Rights Office of the High Commissioner, 2020c). 
Concluding observations. 
Within the OHCHR, individual committees are charged with drafting each human rights 
instrument and then overseeing the implementation of the treaties. Periodically, these committees 
submit Concluding Observations for each country that is a state party for each treaty. Within the 
Observations are both positive aspects of the country’s efforts related to the treaty, concerns the 
committee has, and recommendations (United Nations Human Rights Office of the High 
Commissioner, 2020d). Below are the committee comments for the United States and Brazil for 
the treaties directly related to this study. 
 ICESCR. 
United States. 
The United States is not a state party to the ICESCR. (United Nations Human Rights Office of 
the High Commissioner, 2020c). 
 Brazil, 2009. 
 The Committee did not list any positive remarks. In terms of access to higher education 
and affirmative actions, the Committee listed the following concerns but does acknowledge 
Brazil’s ProUni program: 
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The Committee is concerned that there remain significant disparities in access to higher 
education based on region, ethnic origin and gender. The Committee acknowledges the 
initiatives taken by the State party to grant wider access to higher education, including 
the Programme for the Incorporation of Vocational Training into Secondary Education, in 
the form of Youth and Adult Education (Proeja) and the University for All Programme 
(United Nations Human Rights Office of the High Commissioner, 2020d). 
ICERD. 
United States, 2014. 
There were no positive remarks listed by the Committee. However, concerns 
about the lack of a national human rights agency and recommendations for 
implementation were listed as below: 
…the Committee reiterates its concern at the lack of an institutionalized coordinating 
mechanism with capacities to ensure the effective implementation of the Convention at 
the federal, state and local levels….Noting the role that an independent national human 
rights institution can play in that regard, the Committee expresses regret at the lack of 
progress in establishing a national human rights institution, as recommended in its 
previous concluding observations…the Committee recommends that the State party 
create a permanent and effective coordinating mechanism, such as a national human 
rights institution (United Nations Human Rights Office of the High Commissioner, 
2020d). 
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Brazil, 2004. 
The Committee noted the National Affirmative Action Programme and the second National 
Human Rights Programme (PNDH II) as positive aspects. Regarding concerns, the Committee 
listed “the persistence of deep structural inequalities affecting black and mestizo communities 
and indigenous peoples” (United Nations Human Rights Office of the High Commissioner, 
2020d). The recommendation was to intensify the efforts put forth to address those inequalities 
via the previously mentioned. 
Summary 
 This chapter established an understanding of the countries’ constitutional protections 
regarding education and freedom from racial discrimination, judicial records on affirmative 
action in higher education, and national commitments to human rights. The next chapter will be 
devoted to the evaluation of this information, making connections, and developing conclusions. 
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CHAPTER V: DISCUSSION AND CONCLUSION 
 
In the foreword to Shape of the River, Glenn Loury describes the conflict around 
affirmative action as being rooted in two foundational concepts:  
“(1) To establish non-discrimination, or color-blindness, as a procedural ideal. (People 
should be treated without regard to their racial identity. Race is a morally irrelevant trait.) 
(2) To pursue racial equality, or racial justice, as a substantive public good. (Given a 
history marred by racial injustice, we should try to reduce group inequalities in wealth 
and power.)   (p. xxii). 
Loury goes on to say the first concept focuses on process, the rights of the individual, and does 
not consider the role of history in the process. The second, however, is concerned with the rights 
of social groups based in history and concentrates on outcomes.  These two views form the basis 
of the conflict over race-conscious admissions policies in higher education. 
In this research, the level to which the United States and Brazil protect citizens from 
racial discrimination in education and allow policies aimed at remedying racial inequities is 
established by the following factors: constitutional rights to education, constitutional and legal 
protections from racial discrimination, recognition of education as a human right, and a national 
commitment to human rights. These components lay the foundation for each country’s Supreme 
Court decisions on affirmative actions in admissions. Within the opinions of the six cases 
studied, the type of documents referred to indicate the type of sources the justices found most 
meaningful and pertinent in deciding each case. 
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Constitutional and Legal Protections 
 The United States and Brazil have differing approaches to both education and protections 
from racial discrimination. The level of constitutional commitment to education found in the 
1988 Constitution of the Federative Republic of Brazil firmly establishes the recognition of the 
importance of education to the country. With ten articles of the Constitution addressing 
education, Brazil far surpasses the Constitution of the United States which never mentions 
education.  As for racial discrimination, Brazil includes three constitutional articles defining the 
protections. In the United States, the Civil Rights Act of 1964 is the law that protects people 
from racial discrimination and the 14th Amendment of the Constitution protects from any state 
action that amounts to discrimination. The sheer number of constitutional articles around 
education and discrimination in the Brazilian Constitution as compared to the U.S. demonstrates 
a greater protection in Brazil. 
Education as a Human Right 
 The establishment of education as a human right began the way most human rights 
protections began, through the UDHR. Article 26 addresses education and specifically how 
“…higher education shall be equally accessible to all on the basis of merit” (U.N, General 
Assembly, 1948). The ICESCR goes on to say the access should be made equitable “by every 
appropriate means” (Universal Declaration of Human Rights, 1948). The ICERD specifically 
states the process of ensuring equal access for all races may not be deemed racial discrimination 
in so much as it does not create separate rights for different races or continue past its necessity 
(International Convention on the Elimination of All Forms of Racial Discrimination, 1965). The 
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CDE allows for legislative action, if necessary, to create racial equity concerning access to 
education (Convention Against Discrimination in Education, 1962). 
 As previously discussed, the United States was well represented in the drafting of the 
UDHR. Eleanor Roosevelt was a key player in the entire process and will be remembered by all 
countries of the United Nations as such. Ultimately, the Declaration went on to influence human 
rights instruments across the globe. The United States and Brazil are both state parties to the 
Declaration. The ICESCR serves as a pillar of the International Bill of Rights; however, the 
United States is merely a signatory and there has been no change to that status for the past forty 
years. Brazil is a state party. Both countries are state parties to the ICERD but only Brazil is a 
state party to the CDE. 
National Human Rights Commitments 
 The level of national commitment to human rights in the government of the United States 
is much lower than that of Brazil. Although there is an agency in the U.S. government titled the 
“Office of Security and Human Rights,” it does not work to protect the human rights of U.S. 
citizens. Instead, it evaluates the human rights records of other countries as they relate to security 
issues. So, there is no commitment on a governmental level to the protection of the human rights 
of American citizens, as is mentioned in the Concluding Observations of the OHCHR. 
 Brazil is quite different. President Henrique Cardoso proposed the Second National Plan 
on Human Rights (PNDH II) which included the right to education and held governmental 
agencies accountable for promoting the plan. During the presidency of Luiz Inacio Lula da Silva, 
the federal agency Secretariat for Policies Promoting Racial Equality was established. Lula also 
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supported the development of affirmative actions across the country. Therefore, Brazil has a 
much more substantial governmental commitment to human rights protections. 
 Of the four international human rights conventions sponsored by the United Nations 
which are focused, at least in part, on education, Brazil is a state party of all four. The United 
States is a state party in two and just a signatory in another. The U.S. has taken no action on the 
fourth. Of the two human rights organizations in the U.N., Brazil is a member party to both, and 
the United States is not. 
 As summarized in Table 2, the United States ranks far behind Brazil in terms of 
protection of the right to education and commitment to human rights. Therefore, the Brazilian 
judicial opinions of this study are positioned squarely on a foundation of recognition of the 
importance of education and human rights protections. The American opinions are not. 
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Table 2   
Commitments to Education, Human Rights, and Racial Equality 
Elements United States Brazil 
National constitutional right to 
education No Yes 
National protections from racial 
discrimination 
Civil Rights Act of 1964 
14th Amendment 
Constitutional 
Articles 5, 205, 
231, 232 
National human rights officers 
Under Secretary for Civilian 
Security, Democracy, and 
Human Rights 
Secretary of 
State for 
Human Rights 
National human rights plan None 
PNDH II; with 
specific 
mention of 
education 
Participation in international human 
rights treaties/organizations related to 
education 
  
UDHRa State Party State Party 
ICERDb State Party State Party 
ICESCRc Signatory State Party 
CDEd No action State Party 
UN HRCe Not current member State Member State 
UNESCOf 
Not current member State 
Member State,  
permanent 
delegation 
a Universal Declaration on Human Rights 
b International Convention on the Elimination of all Forms of Racial Discrimination 
c International Covenant on Economic, Social, and Cultural Rights 
d Convention against Discrimination in Education 
e United Nations Human Rights Council 
f United Nations Educational, Scientific and Cultural Organization 
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Summary of Opinions 
The history of both de jure and de facto segregation for both countries, resulted in wide-
ranging societal racial inequalities including, most pertinent in this discussion, those within 
education systems. Generally, these factors combine to place minority groups at a disadvantage 
in higher education attendance. Application of a uniform set of criteria for higher education 
admissions at best ignores the existing inequalities and at worst disregards them.  Universities in 
both countries adopted admissions policies that attempted to address these issues by using race as 
a factor. Within a few years, both countries proceeded to litigate these policies all the way to the 
Supreme Court.  
These six affirmative action cases are each located at the intersection of racial 
discrimination, societal racial inequalities, and the protection of the right to education. Regarding 
racial discrimination, the student petitioners, none of which were members of racial minority 
groups, claimed they were discriminated against based on their status as white people. In ADI 
3330, the complaint was that the State was engaging in racial discrimination via ProUni. In the 
United States, Title VI of the Civil Rights Act of 1964 prohibits discrimination based on race, 
with the Equal Protection Clause of the 14th Amendment providing protection from 
discrimination by states. Article 5 of the Constitution of Brazil provides that “all persons are 
equal before the law” (Brazil Const. title II. art. 5). The petitioners in both countries adopted a 
literal interpretation of these protections which amounts to a requirement that governmental 
policies be color-blind. 
The first major case on affirmative action in education, Bakke, set the foundation for all 
future cases of the same nature. That is true for cases both in the United States and Brazil. Bakke 
established that the goal of a racially diverse student body on the campuses of selective 
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universities is constitutional. Although bound by a different constitution, Justice Lewandowki of 
Brazil noted and agreed with that aspect of the ruling in Bakke in his opinion in ADPF 186. 
However, that is where the similarities between the U.S. and Brazil on the ability of universities 
to use race as a factor in admissions ends. 
Although Justice Powell acknowledged the importance of achieving a diverse student 
body, he noted that race is a suspect classification under the law and, therefore, any policy using 
race must survive strict scrutiny. In Grutter, Justice O’Connor further qualified the use of race in 
admissions. She said for a policy to survive strict scrutiny, it must be narrowly tailored and can 
be but one factor in the decision. A policy must also be time-limited so as not to continue past its 
point of necessity. Also, attempting to attain racial diversity through race-neutral approaches is 
an important first step. However, not every race-neutral means must be tried in order to justify a 
race-conscious method. 
In Brazil, the STF ruled in ADPF 186 that racial quotas are constitutional and university 
autonomy allows universities a degree of freedom to determine which students are admitted to 
their institutions. In addition, as the largest producers of civic and academic leaders, universities 
have a unique role in decreasing the racial disparities in positions of power. ADI 3330 
determined providing financial assistance to increase university enrollment for racial minorities 
was also constitutional. However, in both cases, the time-limited nature of the policies was 
reinforced.  
The high courts in both countries agreed on the need to increase racial diversity on 
university campuses. However, the US Supreme Court has consistently put multiple limits on the 
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methods used to attain that diversity whereas the STF leaves the method up to each institution 
with the only limit being duration. 
References in Opinions 
Every legal opinion includes references to support the ruling and supreme court decisions 
of both the U.S. and Brazil are no exception. For the six opinions in this research, the pertinent 
references were categorized into one of four categories: stare decisis (legal precedent), scholarly 
work, international human rights treaties, and broad philosophical ideas. Supreme Court rulings 
in both the United States and Brazil rely heavily on stare decisis or the súmula, and scholarly 
work and, thus, were not discussed in detail in the previous chapter. It is worth noting that Justice 
Lewandowski highlighted United States jurisprudence in Bakke, Grutter, and Gratz when 
discussing the benefits of a diverse student body. Table 3 summarizes the references.  
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Table 3 
 
References in Supreme Court Opinions 
Case 
International  
Human Rights Treaties 
Broad  
Philosophical Ideas 
Bakke None Equality versus fairness 
Grutter 
1. ICERDa 
2. CEDWb 
(Both in concurring opinion) 
None 
   
Gratz 
1. ICERDa 
2. CEDWb 
(Both in dissenting opinion referencing 
concurring opinion in Grutter) 
Use of race for oppression versus for 
accelerating de facto equality 
 
Fisher I 
 
None None 
Fisher II None None 
   
ADPF 186 
1. Magna Carta 
2. DRMCc 
3. ICERDa 
4. Gov. of India Act 
Formal universality versus  
affirmative actions; 
Distributive justice 
   
ADI 3330 None 
Achieving equality by addressing 
inequalities; 
Differentiation versus discrimination 
a International Convention on the Elimination of all Forms of Racial Discrimination 
b Convention on the Elimination of all Forms of Discrimination Against Women 
c Declaration on the Rights of Man and the Citizen 
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International human rights treaties. 
Throughout history, multiple documents have been created to acknowledge and protect 
human rights. Justices drawing inspiration and support from human rights conventions are 
evident in the direct references mentioned in the opinions. In the U.S. cases studied, Justice 
Ginsburg provides the only mention of international human rights conventions in her concurring 
opinion in Grutter. Additionally, she refers to the conventions again in her dissenting opinion on 
Gratz. She notes that time-limited affirmative actions are permitted in the International 
Convention on the Elimination of all Forms of Racial Discrimination (ICERD) and the 
Convention on the Elimination of all Forms of Discrimination Against Women (CEDW). The 
U.S. is a state party to ICERD, but only a signatory for CEDW. It is important to note, that in the 
cases discussed from the Supreme Court of the United States, only Justice Ginsburg mentioned 
human rights treaties. Without this single justice, the American rulings would be devoid of any 
understanding of the role of human rights within discussions of racial discrimination and 
education. 
In the seminal Brazilian case regarding race-conscious admissions practices, ADPF 186, 
Justice Lewandowski supports the argument on the appropriateness of affirmative actions by 
referring to multiple historical human rights documents. From the Magna Carta, the Declaration 
on the Rights of Man and the Citizen, the Government of India Act, and ICERD, Justice 
Lewandowski justifies the opinion upholding the use of race as a positive factor in higher 
education admissions. Like the United States, Brazil is a state party to ICERD.  But the reference 
to multiple earlier documents supporting the equal treatment of all people shows the Court 
recognizes the long-held idea of the equality of all peoples. As seen in the next section, 
understanding the basis of equality for all is not enough to defend affirmative actions. 
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Philosophical ideas of equality, fairness, and distributive justice. 
The arguments in these cases center on equality. As mentioned in the previous 
discussion, equality is a right central to all human rights instruments. Equality ensures all people 
are free from the effects of discrimination. As fundamental as the concept of equality is, 
interpretation of the meaning has been less clear. Treating all people the same regardless of 
differences, focuses on the treatment itself, or the process, not necessarily the outcome. So, if all 
applicants are judged for admissions using the exact same criteria, then the process is equal. If, in 
fact, the desired outcome is equality, then applying a uniform admissions policy will only 
amount to an equal result if there are no differences between applicants. In both the American 
and Brazilian decisions, justices share multiple examples of scholarly work describing pervasive 
racial disparities. So, by establishing the facts of societal disparities based on race, then it is 
impossible for a common policy to result in anything but disparate results.  
Even though the petitioners in these cases did not recognize the difference between 
equality and fairness, the justices did. In a concurring opinion in Bakke, instructions were given 
to not let color-blindness allow us to forget the results of years of unequal treatment. In ADI 
3330, Justice Britto quoted Aristotle who recognized the requirement of unequal treatment in 
situations of unequal standing. He acknowledged the common role of the law to differentiate 
between groups and made a point to distinguish between discrimination and differentiation. 
Differentiation is an act of recognizing differences, in these cases, in factors resulting in unequal 
access to higher education. This contrasts with discrimination which evokes a negative 
consequence.  
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Justice Ginsburg recognized this distinction in Gratz and discussed the nuanced 
understanding of using race for oppression versus using it as a remedy to oppression. In ADPF 
186, Justice Lewandowski goes to great lengths to illustrate the importance of this distinction 
through a discussion of formal universalistic policies versus affirmative actions and distributive 
justice. In these ways, both US and Brazilian justices clarified that the understanding of equality 
and equal treatment should go further than a literal definition to encompass the broader idea of 
fairness. 
Consideration of the historical context preceding the inclusion of those protections 
against racial discrimination is necessary to determine the intent of the safeguards and the spirit 
of the law. The Civil Rights Act was adopted following a period of social unrest centered on the 
unequal treatment of African-Americans and ensured protections from future racial 
discrimination.  As with the United States, Brazil sought to protect marginalized groups from the 
same. As mentioned in previous chapters, both countries provided these assurances to address 
societal racial discrimination which resulted in the unequal treatment of racial minorities. 
Therefore, the intent of both country’s constitutional protections against racial discrimination 
was clearly to protect racial minorities, not to ignore race.  
Conclusion  
Through this research, the Brazilian commitment to both education and human rights has 
been shown to be greater than that of the United States. Within the opinions of the highest courts 
in both the United States and Brazil, references to international education and human rights 
treaties and a broader philosophical understanding of equality is clearly more evident in the cases 
of Brazil. The STF gives more freedom to universities to implement policies to ameliorate the 
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effects of slavery and racial discrimination in Brazil when compared to the United States. The 
stark differences between the rulings in the United States and Brazil can be easily explained, at 
least in part, to the stark differences in commitments to education and human rights.   
Even with the use of affirmative actions in higher education admission, Brazil has not 
achieved equality in college attendance across all racial groups. Equalizing admission to higher 
education is but one piece of a large, complex issue that permeates into many aspects of society. 
It is necessary to address additional racial disparities, not just admissions policies, that contribute 
to disproportionate higher education attainment: primary and secondary educational systems, 
access to prep courses for the vestibular, housing disparities, etc.  
The increased flexibility given to universities in Brazil to admit students on criteria 
focused in part on achieving a higher level of racial diversity may allow for a quicker attainment 
of that goal, but if, in fact, that is the outcome, the United States would do well to reconsider its 
strict regulations on the use of race. It could also attempt to improve its focus on education and 
human rights. Either pathway would require significant work and time but would bring the 
country closer to the elimination of racial disparities in education. 
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APPENDIX A: ADPF 186 (ENGLISH TRANSLATION) 
 
 
[UNOFFICIAL TRANSLATION – ADVISORY OF INTERNATIONAL AFFAIRS –  
SUPREME FEDERAL COURT OF BRAZIL] 
 
 26/04/2012 PLENARY 
MEETING 
 
ACTION AGAINST A VIOLATION OF A CONSTITUTIONAL FUNDAMENTAL 
RIGHT 186 – FEDERAL DISTRICT 
 ADPF 186 / DF 
 V O T E 
 
PRELIMINARY ISSUES 
 
THE MR. JUSTICE RICARDO LEWANDOWSKI (RAPPORTEUR): Initially, this action was taken into account, since there is no other means to remedy its lesivity (article 4, § 1, of Law 9.882 / 1999 
 
I would like to emphasize in this line that the Court's understanding is that, in order 
to assess subsidiarity, it is necessary to take into account the existence or non-
existence of alternative procedural instruments capable of providing judicial review 
with ample, unrestricted and immediate effectiveness in order to solve the case under 
examination, according to the judgment of the ADPF 33 / PA, Rapp. Justice Gilmar 
Mendes, as it follows: 
 
"Action Against a Violation of a constitutional Fundamental Right  -  ADPF.   
Injuctive   Relief. 2. Regulatory   act. State autarchy. Institute of Economic and Social 
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Development of Pará - IDESP. Remuneration of personnel. Linking the salary chart to 
the minimum wage. 3. Norm not received by the 1988 Constitution. It confronts the 
federative principle and the fundamental social right to the decent minimum wage 
(articles 7, subsection IV, 1º and 18 of the Constitution). 4. Preliminary injusction to 
prevent the compromise of the legal order and the finances of the State. 5. Fundamental 
Precept: control parameter indicating the fundamental precepts susceptible to injury 
that justify the procedure and the judgment of the plea of violation of a constitutional 
fundamental right. Individual rights and guarantees, indelible clause, sensitive 
principles: their interpretation, connection with other principles and guarantee of 
eternity. Normative density or specific meaning of fundamental principles. 6. Pre- 
constitutional law. Constitutional reception clauses. Derogation of pre-constitutional 
right due to a collision between this and the supervening Constitution. Comparative 
law: development of constitutional jurisdiction and differential treatment in each legal 
system. Law No. 9,882, of 1999, and the extension of direct control of norms to pre-
constitutional law. 7. A clause of subsidiarity or of exhaustion of instances. There 
is no other effective way to remedy injury to a fundamental precept in a broad, 
general and immediate way. The objective character of the institute to reveal as 
effective means the one able to solve the relevant constitutional controversy. 
Understanding of the principle in the context of the global constitutional order. 
Mitigation of the literal meaning of the principle of subsidiarity when the 
pursuit of actions on ordinary roads is not apt to remove the injury to 
fundamental precept. 8. Plausibility of the requested precautionary measure. 9. 
Precautionary confirmed " 
 This was also the understanding of the Attorney General's Office, which I transcribe below: 
 
"The present ADPF is appropriate, because it is an autonomous argument, and in the 
scope of the abstract constitutional review, there would be no other means capable of 
remedying the alleged injuries to fundamental precepts pointed out in the initial 
petition. In fact, given the non-statutory nature of the contested normative and 
administrative acts, ADIn would not be the appropriate instrument for confronting the 
issue, nor would any of the actions that make up the Brazilian system of abstract 
constitutional jurisdiction. Thus, the assumption of the subsidiarity of the argument is 
satisfied. " 
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I also allay the argument that there would be a connection between this ADPF and ADI 3.197 / RJ, Rapp. Justice Toffoli, due to both of them have the same cause of action, namely, the unconstitutionality of the quota system for blacks in public universities 
 
According to the settled case law of this Court, abstract actions, by definition, do not deal 
with concrete facts, which is why, as a rule, one should not consider connection, 
dependence or prevention in relation to other cases or judges. 
In fact, when deciding on a similar hypothesis, on October 6, 2004, involving ADI 3,259 
/ PA, Rapp. Justice Eros Grau, and Rcl 2.687 / PA, Justice. Marco Aurélio, Justice Nelson 
Jobim, at the time President of the STF, said: 
"It occurs that a direct action of unconstitutionality is an objective process, which aims 
to declare the unconstitutionality of a law or a normative act, abstractly, therefore, 
dismiss the existence of a concrete fact. It is not necessary to speak here, in face of the 
nature of this action, in dependence, prevention, with regard to other cases".  In addition, the question about of affirmative action falls between the classic issues of constitutional review, here and elsewhere, and it is always desirable that the controversy set forth in this action it’s definitively resolved by this Supreme Court, in order to put an end to a controversy that has already dragged on, without a definitive solution, for several decades in different jurisdictional instances of the Country. 
 
Having made this brief introduction of an instrumental order, I turn to the examination 
of the matter of substance discussed in this ADPF. 
 
SCOPE OF THE SUBJECT IN DISCUSSION 
 
The fundamental question to be examined by this Supreme Court is whether or not 
affirmative action programs that establish a reservation system of places based on ethnic-
racial criteria for access to higher education are in accordance with the Federal 
Constitution. 
 
In order to address the matter of the constitutionality of the affirmative action programs 
established by the University of Brasília and other higher education institutions in the 
country, I believe that it is up to the Federal Supreme Court to discuss this relevant issue 
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as broadly as possible, under the light of the principles and values on which our Magna 
Carta rests. 
 
The first step, therefore, in my understanding, is to revisit the principle of equality 
contained in the Major Law, examining it in its dual aspect, that is, in the formal and 
material sense. 
 
FORMAL EQUITY VERSUS MATERIAL According to article 5, caput, of the Constitution, "all are equal before the law, without distinction of any kind". With this expression, the original constituent legislator accepted the idea - which comes from a liberal tradition, especially from the Declaration of the Man and the French Citizen of 1789 - that the State is not allowed to make any distinction between those who are under its shelter. 
 
It is unnecessary to say that the 1988 constituent - given all the political, doctrinal and 
jurisprudential developments through which this concept was passed - was not restricted 
to solemnly proclaiming in grandiloquent words the equality of all before the law. 
 
To be sure, he did not merely proclaim the principle of isonomy at the formal level, but 
he sought to lend the utmost concreteness to this important postulate in order to ensure 
material or substantial equality for all Brazilians and foreigners living in the country. 
Country, taking into account - of course - the difference that distinguishes them for 
natural, cultural, social, economic or even accidental reasons, in addition to paying 
special attention to the unequal occurrence in the world of facts between different social 
groups. 
 
In order to enable material equality between people to be carried out, the State can use 
either universalist policies, which cover an indeterminate number of individuals, through 
actions of a structural nature, or of affirmative actions, which reach certain social groups, 
in a specific way, by assigning to these certain advantages, for a limited time, in order to 
allow them to overcome inequalities arising from particular historical situations. 
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In this sense, says Daniela Ikawa: 
 
"The formal principle of equality, applied with exclusivity, entails injustices (...) 
by disregarding differences in identity.(...) 
Only the principle of material equality, prescribed as a distributive criterion, perceives 
both that initial equality and that difference in identity and context. To respect the initial 
equality in dignity and difference, therefore, a principle of formal equality is not 
enough.(...)The principle of formal universality must be opposed, first, to a 
preoccupation with results, something that universal materialist policies encompass. 
Second, it must be opposed to a concern with the results obtained today, as long as there 
are insufficient resources or political will for the implementation of structural changes 
that require consideration of the context, and while there are individuals who can no 
longer be reached by basic universalist policies, but which have suffered from the 
inadequacy of these policies as regards education. Affirmative policies are also 
necessary.(...)Material universalist policies and affirmative policies have the same 
foundation: the constitutional principle of material equality. They are, however, distinct 
in the following sense. Although both take into account the results, materialistic 
universalist policies, unlike affirmative actions, do not take into account the relative 
position of social groups among themselves".1 
 The adoption of such policies, which lead to the overcoming of a purely formal perspective of the principle of isonomy, is at the heart of the concept of democracy, a regime in which, to use the words of Boaventura de Sousa Santos, 
 
“(...) we have the right to be equal when our difference makes us inferior; and we have 
the right to be different when our equality decharacterizes us. Hence the need for an 
equality that recognizes differences and a difference that does not produce, feed or 
reproduce inequalities".2 
 Moreover, Dalmo de Abreu Dallari, in this same line, warns that the 
 
 
1 IKAWA, Daniela. Ações Afirmativas em Universidades. Rio de Janeiro: Lúmen Júris, 2008. pp. 150- 
152. 
2 SANTOS, Boaventura de Sousa Santos. Reconhecer para libertar: os caminhos do cosmopolitanismo 
multicultural. Rio de Janeiro: Civilização Brasileira, 2003. p. 56. 
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 idea of democracy, today, demands the overcoming of a stratified mechanistic conception of equality, which in the past was defined only as a right, without considering, however, of it converting it into a possibility, clarifying the following: 
 
"What is not admitted is the inequality at the starting point, which ensures everything 
to a few, from the best economic condition to the best intellectual preparation, denying 
everything to others, keeping the former in a privileged position, even if they are socially 
useless or negative "3 
 
DISTRIBUTIVE JUSTICE 
 It is worth noting, however, that this aim, that is, the transformation of the right to equality into equal opportunities, especially with regard to an equitable participation in social assets, is only achieved, according to John Rawls, through the application of the so-called "distributive justice". 
 
Only it allows us to overcome the inequalities that occur in the factual reality, through a 
determined and consistent state intervention to correct them, reallocating the existing 
assets and opportunities in society for the benefit of the collectivity as a whole. In this 
sense, it teaches that 
 
“Social and economic inequalities must be ordered in such a way that they are, at the same 
time, (a) considered to be advantageous to everyone within reasonable limits, and (b), 
linked to positions and functions accessible to all". 4 
 The Brazilian constitutional model was not unconnected to the principle of distributive or compensatory justice, since, as the PGR pointed out in its opinion, it incorporated several institutional mechanisms to correct the distortions resulting from a purely formal application of the principle of equality. 
 
As scholars of constitutional law must know, our Great Text went 
 
3 DALLARI, Dalmo de Abreu. Elementos da Teoria Geral do Estado. 25. ed. São Paulo: Saraiva 2005. p. 309. 
4 RAWLS, John. Uma Teoria da Justiça. São Paulo: Martins Fontes, 1997. p. 3. 
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much further than the rhetorical plan with regard to fundamental rights and guarantees, establishing several legal instruments to give them full effectiveness. 
 
This new way of looking at the basic rights of the human person - that is, beyond the plane 
of mere discourse -, of course, does not advance without resistance, for, as Michel 
Rosenfeld warns, 
 
“(...) the adoption of a new principle of distributive justice will possibly create conflicts 
between claims based on old and new principles".5 
 As far as it concerns this debate, the application of the principle of equality, from the point of view of distributive justice, considers the relative position of social groups among themselves. But it is worth noting, in taking into account the inescapable reality of social stratification, that it’s not limited to focusing on the category of whites, blacks and browns. It consists of a technique of distribution of justice, which ultimately aims to promote the social inclusion of excluded or marginalized groups, especially those who have historically been compelled to live on the periphery of society. 
 
AFFIRMATIVE ACTION POLICIES 
 
I shall now turn to the concept of affirmative action, which has recurrently been used in 
this ADPF, around which much of the discussion in it revolves. 
 
From a scholarly and concise point of view, Myrl Duncan explains that an affirmative 
action configures 
 
“(...) a public or private program that considers those characteristics which have been 
used to deny [to the excluded] equal treatment”.6 
 
 
5 ROSENFELD, Michel. Affirmative Action, justice, and equalities: a philosophical and 
constitutional appraisal. Ohio State Law Journal, nº 46. p. 861. 
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Another definition - a little more elaborate - is that which appears in art. 2, II, of the United Nations Convention on the Elimination of All Forms of Racial Discrimination, ratified by Brazil in 1968, that says that affirmative actions are 
 
"(...) special and concrete measures to ensure as the development or protection of certain 
racial groups of individuals belonging to these groups with the aim of guaranteeing 
them, on an equal basis, the full exercise of human rights and fundamental freedoms". 
 It should be noted, however, that the aforementioned provision contains an important caveat about the transitoriness of this type of policy, thus made explicit: 
 
“Such measures shall under no circumstances have the purpose of maintaining unequal 
or distinct rights for the various racial groups once the objectives on which they were 
taken have been achieved”. 
 Among the various forms of affirmative action of a transitional nature employed in the different countries are: (i) the consideration of the criterion of race, gender or other aspect that characterizes a minority group to promote their social integration; (ii) the removal of seniority requirements for the permanence or promotion of members of socially dominant categories in certain professional settings; (iii) the definition of electoral districts for the strengthening of minorities; and (iv) the establishment of quotas or the reservation of places for members of marginalized sectors. 
 
Interestingly, contrary to what is commonly thought, affirmative action policies are not 
a North American creation. They have their origins in India, a country marked for 
centuries by a profound cultural and ethnic- racial diversity, as well as conspicuous 
inequality among people, due to a rigid social stratification. 
 
With the aim of reversing this politically embarrassing and 
 
Harvard Civil Rights – Civil Liberties Law Review, Cambridge: Cambridge Press, 1982. p. 503. 
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 responsible outbreak of disruptive social tensions - which was notable for the existence of a caste of "outcasts" - prominent Indian political leaders of the last century, among whom the patron of the country's independence, Mahatma Gandhi, succeeded in approving, in 1935, the well-known Government of India Act. 
The motivation that led to the edition of this legal diploma, whose backbone is the fight 
against social exclusion, is explained by Partha Gosh: 
 
“The need to discriminate positively in favor of the socially underprivileged was felt for 
the first time during the nationalist movement. It was Mahatma Gandhi (...) the first 
leader to realize the importance of the subject and to draw the attention of the higher 
castes to this outmoded social system that relegates entire communities to the degrading 
position of 'untouchables'.(...)The Constitution of Independence of India, which 
generally followed the 1935 Government of India Act, provided for positive 
discrimination in favor of Scheduled Castes and Scheduled Tribes (Scs & STs), which 
constituted about 23% of stratified population of India. In addition, it has reserved seats 
in Parliament, given advantages in terms of admission to schools, colleges and jobs in 
the public sector, several benefits to achieve full development and so on. The 
Constitution, in fact, guaranteed the fundamental right to equality among all citizens 
before the law, but categorically also stated that nothing in the Constitution would 
prevent the State from adopting any special provision to promote the social and 
educational advancement of any disadvantaged class, Scheduled Castes or Scheduled 
Tribes'. Some of these constitutional provisions that target positive discrimination are: 
Article 17: Abolition of 'untouchability' and making this type of discrimination a 
practice punishable by law.  Article 46:  Promotion of education and economic interest.  
Articles 16 and 335: Preferential treatment of employment in the public sector. Articles 
330 and 332: Reservation of vacancies in 'Lok Sabha' (Parliament of India) and in State 
Assemblies.”.7 
 
 
7 GOSH, Partha S. Positive Discrimination in Índia: A Political Analysis. Disponível em: 
scribd.com/doc/21581589/Positive-Discrimination-in-India. Acessado em 22 de março de 2010. 
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 I would like to remind you that, on a number of occasions, the Federal Supreme Court has admitted the constitutionality of affirmative action policies. Among the various precedents, I mention MC-ADI 1,276-SP, Justice Octávio Gallotti, ADI 1,276 / SP, Justice Ellen Gracie, RMS 26,071, Rapp. Justice Ayres Britto and ADI 1,946 / DF, Rapp. Justice Sydnei Sanches and MC-ADI 1.946 / DF, Rapp. Justice. Sydnei Sanches. 
 
For its illustrative character, I reproduce here an excerpt from the vote given by Min. 
Nelson Jobim, ADI 1,946-MC / DF, Rel. Min. Sydnei Sanches: 
 
“Surveys made mainly by a great American economist, Nobel laureate Paul Samuelson 
in his famous book 'Macro Economics' are incisive. It was found in the MIT survey that 
there was discrimination in the labor market in relation to women. 
It was found that the sources of discrimination, consisting in the greater difference in 
men's earnings vis-à-vis women, were discriminatory. It has been observed that the 
sources of discrimination, consisting in the greater difference in men's income in relation 
to women, have complex reasons: social habits; expectations; economic factors; 
education; training and work experience. But another fact has been recorded: women 
tend to interrupt their careers to have children, which causes this specific situation. 
 
On the face of it, they are discriminated against. Or, no woman is employed, to 
employ men. Or, in employing the woman, a wage is paid less than the average wage 
for the man. The difference would finance the burdens arising from the enjoyment of 
the benefit. This has the consequence of a low equalization between men and women in 
the labor market. 
 
In the United States of America, with the Johnson administration, a curious process of 
positive discrimination began, which was called the 'rich Johnsonian burden'. It began 
with the racial problem of the American Negro and quotas were established. These were 
'affirmative actions'. For the feminine question there were laws of reference: the Civil 
Rights Act (1964) and the Equal Pay Act (1963). A whole set of rules helped dismantle 
the most obvious discretionary practices in the United States. 
 
In our system, we have some fundamental rules that must be made explicit. I will not go 
into the question of the international treaty. The CF provides:'Art. 3 °. The following are 
fundamental objectives of the Federative Republic of Brazil: 
(...)III - to eradicate poverty and marginalization and reduce social and regional 
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inequalities; 
I read section IV: to promote the good of all, without prejudice of origin, race, sex, color 
and any other forms of discrimination.(...)The Court has to examine the consequences of 
the legislation to determine whether or not they produce results contrary to the 
Constitution.Positive discrimination introduces unequaltre atment to produce, in the 
future and in concrete, equalityIt is constitutionally legitimate, because it constitutes an 
instrument for achieving real equ ality. " 
 After examining the concept of affirmative action, and after reviewing the Court's precedents on the subject, I shall now proceed to examine the other questions raised in these proceedings. 
 
CRITERIA FOR ADMISSION IN HIGHER EDUCATION 
 
The Federal Constitution states, in its art. 206, I, III and IV, that access to education will 
be delivered on the basis of the following principles: "equal conditions for access and 
continuance in school"; "pluralism of ideas"; and "democratic management of public 
education". 
 I Record, on the other hand, that the Magna Carta, in its art. 208, V, states that access to the highest levels of instruction, research and artistic creation will be carried out 
"according to the capacity of each one." 
 
The 1988 Constitution, while establishing equality of access, pluralism of ideas and 
democratic management as guiding principles of education, also welcomes meritocracy 
as a parameter for the promotion to its highest levels of education. 
 
Such devices, well interpreted, show that the constituent sought to temper the rigor of 
the assessment of the merit of candidates who claim access to the university with the 
principle of material equality that permeates the whole Great Text. 
 
It's clear, moreover, that the merits of the competitors who are disadvantaged in relation 
to others by virtue of their social conditions can't be assessed from a purely linear 
perspective, having the need to observe the mentioned principle. 
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Consequently, considered the diversity of actors and interests involved, the debate 
on the admission criteria is not just a single point of view but must be tackled from 
different perspectives, since the objectives of anti-discrimination policies are 
different. 
 
This is, for example, the view of Katherine Smits, according to which 
 
"The arguments in favor of affirmative action can be divided into deontological 
arguments, affirmative action is fair and just as a remedy for an unjust past. Its advocates 
argue that group preferences do not amount to group discrimination, and this must be 
taken into account in the broad context in which racial and gender preferences are 
applied. In addition, group preferences do not compromise equity, as individuals do not 
have automatic rights to any benefits as a result of their natural talents and abilities. It 
is a society's task to distribute benefits according to reasonable and justified criteria 
according to broader social objectives. According to the consequentialists or utilitarians, 
affirmative action yields a considerable number of positive results - which either 
strengthen the justice of that policy or outweigh any injustices it may involve. "8 
 In the present action, what is basically questioned is the vacancy reservation methodology, used to overcome the ethno-racial or social inequality of the candidates to the public university, especially the foundations on which it is based. 
 
8 SMITS, Katherine. Applying Political Theory – Issues and Debates. London: Macmillan, 2009. p. 71.  Policies that seek to revert, within the university context, the historical framework of inequality that characterizes ethnic-racial and social relations in our country, can not be examined only from the point of view of their compatibility with certain constitutional precepts, considered separately, or from the possible advantage of certain criteria over others. 
 
They must, on the contrary, be analyzed in the light of the underlying principle framework 
on which the Brazilian State is based, disregarding the contingent and ephemeral 
interests that surround the debate. 
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Not infrequently the discussion here is reduced to the defense of objective criteria of 
selection - allegedly isonomic and impartial - completely neglecting the distortions they 
may entail when applied without the necessary temperaments. 
 
In fact, the criteria used for selection purposes, employed in a linear way in societies 
traditionally marked by deep interpersonal inequalities, such as ours, end up 
consolidating or even exacerbating the existing distortions. 
 
The main spaces of political and social power are therefore inaccessible to marginalized 
groups, leading to the reproduction and perpetuation of the same ruling elite. This 
situation appears even more serious when such a concentration of privileges affects the 
distribution of public resources. 
 
Of course, any selection, whatever the human activity, is based on some kind of 
discrimination. The legitimacy of the criteria employed, however, is closely related to the 
social objectives that are sought to achieve with them. 
 
In the academic field, according to Ronald Dworkin, 
 
"(...) any criterion adopted will put some candidates at a disadvantage vis-à-vis others, 
but a policy of admission may be justified if it appears reasonable to expect that the overall 
gain of the community overcomes the overall loss, in case there's no other policy that, 
not 
having a comparative disadvantage, produces the same gain"9 
 The criterion of access to public universities among us must take into account, above all, the general objectives sought by the Democratic State of Law, consisting, according to the Preamble of the 1988 Constitution, in 
 
“(...) ensuring the exercise of social and individual rights, freedom, security, well-being, 
development, equality, and justice as the supreme values of a fraternal, pluralistic and 
unprejudiced society based on social harmony (...) ". 
 
88 
 
It should, moreover, in particular, take into account the constitutional postulates that 
guide the public education. In accordance with art. 205 of the Magna Carta, education 
will be "promoted and encouraged with the collaboration of society, aiming at the full 
development of the person, its preparation for the exercise of citizenship and his 
qualification for work." Already the art. 207 guarantees to universities, among other 
functional prerogatives, the didactic-scientific and administrative autonomy, making 
them rest on the tripod teaching, research and extension. 
 With these devices, the constituent legislator intended to establish that the scope of educational institutions goes far beyond the mere transmission and production of knowledge for the benefit of a few who manage to cross their thresholds, by starting from social or economically privileged starting points. 
 
Indeed, according to Oscar Vilhena Vieira, 
 
“(...) vestibular results, although involuntary, are discriminatory in that they greatly 
favor the entry of white students from private schools to the detriment of black students 
from of public schools. 
This exclusion - especially with regard to the most competitive courses - makes the 
University a de facto segregated environment. This creates three distinct problems: 
First, it violates the right of members of the less favored groups to benefit from 'public 
asset of education' on an equal basis with those who have had better fortunes during 
their formative years. 
 
 
9 DWORKIN, Ronald. Levando os direitos a sério. São Paulo: Martins Fontes, 2002. pp. 350-351. 
 
This predominantly white university, in the second place, 
fails in its mission to constitute an environment that favors citizenship, human dignity, 
the construction of a free and just society. 
A university that does not integrate all social groups will hardly produce knowledge that 
serves the excluded, reinforcing only the hierarchies and inequalities that have marked 
our society since the beginning of our history. 
Finally, the third consequence is associated with the result of this public investment, 
called the university system, in terms of eradicating poverty and marginalization. (...) by 
the MEC data, the number of blacks that conquer the university diploma is limited to 2%. 
This means that command posts, whether in the public sector or in the private sector, ... 
will necessarily be in the hands of non-blacks, confirming once again our stratified racial 
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structure".10 
 Due to that situation, it seems to me essential to calibrate the criteria of selection to the university so that the major objectives collimated in the Constitution can be realized. In this sense, candidates' skills must be measured in a way that combines their technical knowledge and their intellectual or artistic creativity with the potential capacity they have to intervene in social problems. 
 
This methodology of differentiated selection can perfectly take into account ethnic-racial 
or socioeconomic criteria, in order to ensure that the academic community and the 
society itself benefit from the pluralism of ideas, one of the foundations of the Brazilian 
State, according to art. 1, V, of the Constitution. 
 
Moreover, this methodology starts from the premise that the principle of equality can't be 
applied abstractly since it proceeds choices aimed at the realization of social justice. In 
other words, it is necessary, in particular in the scope of public universities, to use 
selection criteria that consider a more equitable distribution of public resources. 
 
 
10 VIEIRA, Oscar Vilhena. Direitos Fundamentais – uma leitura da jurisprudência do STF. 
São Paulo: Direito GV/Malheiros, 2006. p. 376. 
 Given the legitimacy of this calibration among the various selective criteria, I now turn to the examination of the constitutionality of the use of the ethnic-racial criterion as an element of discrimination. 
 
ADOPTION OF THE ETHNIC-RACIAL CRITERION 
 
Another important question to be addressed in this debate is whether the non-existence, 
scientifically proven, of the biological or genetic concept of race in relation to the human 
species, prevents the use of the ethnic- racial criterion for the purposes of any kind of 
selection of persons. 
 
I would remind you that the Supreme Court has faced this issue in HC 82.424-QO / RS, 
Rapp. Justice Mauricio Corrêa, known as the "Ellwanger Case". 
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In September 2003, the Plenary of this Supreme Court upheld by majority vote the 
conviction of Siegfried Ellwanger, author of books of anti-Semitic content, for the crime 
of racism. 
 
In that precedent, the STF discussed the legal meaning of the term "racism" in art. 
5, XLII, of the Constitution. 
 
According to the Rapporteur of the case, Justice Maurício Corrêa: 
 
“Although today no racial subdivision of the human race is recognized any more, racism 
persists as a social phenomenon, which means that the existence of the various races 
derives from the mere historical, political and social conception and it is be considered 
in the application of the law". 
 This was also the conclusion of Justice Gilmar Mendes, who said: 
 
“The understanding that the conception of the existence of races rested on pseudo-
scientific reflections (...) seems to be peaceful today. It is true, on the other hand, that, 
historically, racism has dispensed with even that pseudo-scientific concept to establish 
its foundations, developing an ideology backed by other criteria". 
 This idea was developed academically by António Manuel Hespanha, in the following way: 
 
"(...) the ethnic issue presents very strong analogies with the matter of gender. In both 
cases, the argument regarding (western) law is the same. It's thought by whites (...), 
based on their culture (in their view of the world, their rationality, their sensibility, their 
work rhythms, their maps of space, their concepts of order, beautiful, suitable, etc.) and 
thus pursuing their interests. Legal concepts formed in the Western cultural and legal 
tradition (...) were exported as if they were universal categories and applied to people 
to whom they were completely foreign, disaggregating their institutions and ways of life 
and applying them the models of juridical and political systems of the west. This would 
have to do not only with the original cultural differences but also with the conformation 
of the western and native mentality by centuries of European colonial experience. This 
would have begun by 'building' the concepts of race (as history proves to have 
happened) and then would have accustomed Western culture to unequal relations with 
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other cultures, considered as inferior, subjected to the educative tutelage of 
Europeans".11 
 For the purposes of this discussion, the biological concept of race should be disregarded to face social discrimination, since it is a historically- cultural concept, artificially build, to justify discrimination or even domination by some individuals about certain social groups, maliciously reputed inferiors. 
 
Just as the constituents of 1988 called the crime of racism unjustifiable, with the purpose 
of preventing the negative discrimination of certain groups of people, starting from the 
concept of race, not as a biological fact, but as a social-historical category, it is possible 
to use the same logic to authorize the use by the State of positive discrimination with a 
view to encouraging the social inclusion of traditionally excluded groups. 
 
11 HESPANHA, António Manuel. O Caleidoscópio do Direito – O Direito e a Justiça nos dias e no mundo 
de hoje. Coimbra: Almedina, 2007. pp. 238-239. 
 This is what the aforementioned Daniela Ikawa says: 
 
“The use of the term race is justifiable in affirmative policies... Because it is the same 
instrument of categorization used for the construction of conventional moral 
hierarchies that are not consistent with the concept of a human being endowed with 
intrinsic value or with the principle of equality of respect (...). If the breed was used to 
build hierarchies, it should also be used to deconstruct them. It is a process of three 
different stages: i. the historical construction of conventional hierarchies that diminished 
the individual to economic status and recognition by mere belonging to a particular 
race. ii. the restructuring of these hierarchies on the basis of affirmative policies that 
consider the race, and now return to the consolidation of the principle of dignity; iii. The 
de-characterization of the criterion race as a criterion of diminishing and the 
establishment of universalist material policies only"12 ETHNIC-RACIAL CONSCIENCES AS A FACTOR OF EXCLUSION Another aspect of the issue is that affirmative action programs take as their starting point the race consciousness that exists in societies with the ultimate goal of eliminating it. In other words, the ultimate purpose of these programs is to put an end to what was their initial term, that is, the subjective feeling of belonging to a particular race or of suffering discrimination by integrating it. 
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For contemporary societies that have experienced slavery, repression, and prejudice, 
which is a depreciative perception of race in relation to traditionally subjugated groups, 
the juridical guarantee of merely formal equality sublimate the differences between 
people, contributing to perpetuate the inequalities of between them. 
 
As is well known, the small number of blacks and browns in important positions in our 
society, whether in the public sphere or in the 
 
12 IKAWA, Daniela. Ações Afirmativas em Universidades, cit. pp. 105-106  private sphere, results from the historical discrimination that the successive generations of people belonging to these groups have suffered, although in most cases in a camouflaged or implicit way. 
 
Affirmative action programs in societies where those situations occurs, including our 
own, are a way of compensating for this discrimination, culturally entrenched, not 
infrequently practiced unconsciously and in the shadow of a complacent state. 
 
The need to overcome this attitude of state abstention was emphasized by Justice Marco 
Aurélio, in doctrinal seat, as follows: 
 
“It can be said, without fear of equivocation, that we have gone from a static, merely 
negative equalization, in which discrimination is prohibited, to an effective and dynamic 
equalization, since the verbs 'build ',' guarantee ',' eradicate' and 'promote' imply, in 
themselves, a change of perspective, by denoting 'action '. It is not enough not to 
discriminate. It is necessary to make feasible - and to find, in the Carta as a turned page, 
a system that is simply based on an underlying principle. The posture must be, above all, 
affirmative. And this must be the position adopted by our legislators. (...). Affirmative 
action must be sought. State neutrality proved to be a great failure in those years; it is 
necessary to foster access to education (...). It should be reaffirmed: any and all law that 
has as its objective the accomplishment of the Federal Constitution can't be accused of 
unconstitutionality.(...)The practice proves that, before identical curricula, the 
regimentation of the white is preferred and that, when a locatíous relation is discussed, 
preference is given - in spite of the equality of situations, except for the color - to the 
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whites. Visits to shopping malls are also revealing. In our daily lives, by looking in at 
stores of sophisticated products, it is rare for blacks to become vendors, even rarer to see 
them as managers. In restaurants, services that involve direct contact with the customer 
are not usually done by blacks".13 
 Thomas Skidmore, by the way, based on historical study on the subject, 
 
 
13 MELLO, Marco Aurélio. Ótica Constitucional – a igualdade e as ações afirmativas. In MARTINS, Ives 
Gandra da Silva. As vertentes do direito constitucional contemporâneo: estudos em homenagem a Manoel Gonçalves 
Ferreira Filho. Rio de Janeiro: América Jurídica, 2002. p. 41. 
 
“(...) it became evident that as darker as the skin of a Brazilian is, the more likely that 
he would be at the lower end of the socioeconomic scale, and this conclusion is according 
to all indicators - income, occupation, education. The journalists were quick to 
adhere, giving circumstantial evidence of a subtle but undisguised model of 
discrimination in social relations. It was no longer possible to affirm that Brazil had 
escaped racial discrimination, although it had never been officialized since the 
colonial period. The increasing weight of the evidence showed just the opposite, even 
though it is a much more complex kind of discrimination that exist in American 
biracial society. The new conclusions led some social scientists to attack the 
"mythology" that prevailed in the Brazilian elite regarding race relations in their 
society. Florestan Fernandes accused his compatriots of having "the prejudice of not 
having prejudice" and of clinging to the "myth of racial democracy." By believing that 
skin color had never been a barrier to the social and economic rise of non-whites, could 
be attributed to anything other than the relative underdevelopment of society or the 
lack of individual initiative "14 
 These theoretical assertions are verified empirically by the Brazilian Institute of Geography and Statistics - IBGE, in the following terms: 
 
Data from the National Survey by Household Sample - PNAD show a growth in the 
proportion of the population declaring black or brown in the last ten years: respectively, 
5.4% and 40.0% in 1999; and 6.9% and 44.2% in 2009 (Graph 8.2 and Table 
8.1).(...)Probably one of the factors for this growth is a recovery of the racial identity, 
already commented by several scholars of the subject.(...)However, regardless of this 
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possible rescue of racial identity by the black, brown or indigenous population, the 
situation of inequality suffered by historically disadvantaged groups subsists. A series 
of indicators reveal these differences, among them: illiteracy; functional illiteracy; access 
to education; aspects related to income; position in occupation; and family arrangements 
with greater risk of vulnerability. Because it is a sample survey, as already highlighted, 
in the PNAD, the 
 
14 SKIDMORE, Thomas E. Preto no branco: raça e nacionalidade no pensamento brasileiro (1870- 1930). 
São Paulo: Companhia das Letras, 2012. p. 296. 
 
categories with less representation are not included in the tables disaggregated by Unit 
of the Federation.(...)When the illiteracy, functional illiteracy and school attendance 
rates are observed, there is a persistent difference between the levels presented by the 
white population on the one hand and the black or the brown populations on the other. 
 
The illiteracy rate has decreased in the last decade, from 13.3% in 1999 to 9.7% in 2009, 
for the total population, which still represents a contingent of 14.1 million illiterates. 
Despite advances, both the black and the brown population still have twice the incidence 
of illiteracy observed in the white population: 13.3% of blacks and 13.4% of browns, 
against 5.9% of whites, are illiterate. 
 
Another important indicator is functional illiteracy, which encompasses persons aged 15 
years or over with less than four full years of study, ie not having completed 4th grade of 
elementary school. This rate has fallen most strongly in the last ten years, from 29.4% 
in 1999 to 20.3% in 2009, which still represents 29.5 million people. Functional 
illiteracy is more strongly related to blacks (25.4%) and browns (25.7%) than whites 
(15.0%). There are 2.7 million blacks and 15.9 million brows who attended school, but 
generally have difficulty exercising full citizenship through the understanding of texts, 
going beyond a rudimentary decoding. 
 
The average number of years of study is another way of assessing access to education and 
the consequent opportunities for social mobility. The white population aged 15 years and 
over has, on average, 8.4 years of study in 2009, while blacks and browns have 6.7 years. 
In 2009, the levels are higher than in 1999 for all groups, but the level reached by both 
the black and the brown population in relation to the years of study is currently lower 
than that reached by whites in 1999, which was, on average, 7.0 years of studies. 
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The proportion of 18- to 24-year-olds in higher education also shows a situation in 2009 
that is lower for blacks and browns than it's for whites in 1999. While about 2/3, or 
62.6%, of white students are at this level of education in 2009, data show that there is 
less than 1/3 for the other two groups: 28.2% of blacks and 31.8% % of browns (Graph 
8.3 and Table 8.4). In 1999, they were 33.4% whites, against 7.5% blacks and 8.0% 
browns.(...) 
 
In relation to the population of 25 years old or more with higher education completed, 
PNAD 2009 shows that there is a notable increase in the proportion of blacks and 
graduates, with the exception that the starting point in the comparison is 1999, with 2, 
3% for both blacks and browns. That said, it is observed that the number of people who 
have a college degree is now about 1/3 towards whites, that is 4.7% of blacks and 5.3% of 
browns against 15.0% of whites that have a completed higher education in this age group 
(Graph 8.4).(...)In  addition to the educational differences, the PNAD reveals strong 
income differences. Considering the years of study (Graph 8.5), it is seen that the 
disparities are a concern at all levels. Range-to-range, blacks and browns are at least 20% 
lower than those of whites and al in all, about 40% lower. Comparing with the situation of 
ten years ago, there was an improvement centered in the population with up to 4 years of 
schooling, since, in 1999, blacks and browns with this level of education represented, 
respectively, 47.0% and 49,6% of the yield per hour of whites, rising to 57.4% for both 
groups in 2009.(...) The inequality between whites, blacks and browns are also expressed 
in the observation of "empowerment", related to the number of people in privileged 
positions in their occupations. In the category of employers, there was 6.1% of whites, 
1.7% of blacks and 2.8% of browns in 2009. At the same time, blacks and browns are, to 
a greater extent, employees without a work permit and represent the majority of domestic 
servants (Chart 8.8 and Table 8.15). 
(...) 
 
The protection of families and the development of children and adolescents are 
fundamental points of attention for public policies. It is worth mentioning that families 
with a reference person of black or brown color, whether male or female, make up, to a 
greater extent, couples with children under 14 years of age. In addition, a type of family 
considered to be the most vulnerable - a woman without a spouse with small children - is 
also composed, to a greater extent, of a black reference person, 23.3%, and brown, 25.9%, 
while the proportion to white is 17.7% (Table 8.14). These configurations could explain 
the effects in terms of improving the economic situation for both blacks and browns at the 
bottom of the income pyramid, based on policies applied in recent years and deserving 
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deepening to combat not only poverty but also misery and to improve social cohesion". 15 
 
15 Síntese de Indicadores Sociais – 2010: 
 In this same line of reasoning, it is possible to highlight another important result regarding affirmative action policies, namely: the creation of leaderships among these discriminated groups, capable of fighting for the defense of their rights, besides serving as paradigms of integration and social ascension. 
 
Such programs, therefore, bring as an added bonus to acceleration of a change in the 
subjective attitude of the members of these groups, increasing the self-esteem that 
prepares the ground for their progressive and full social integration. Still in this light, It 
must be noted a drastic transformation in the own understanding of the concept of social 
justice in recent times. Indeed, beyond the merely redistributive policies, emerges now 
policies for the recognition and appreciation of ethnic and cultural groups. 
 
According to Nancy Fraser and Axel Honneth: 
 
"Nowadays, the demands for social justice seems increasingly divided between two 
types. The first, and most common, is the redistributive claim, which aims for a greater 
distribution of resources and wealth. Examples include claims for redistribution of 
resources from North to South, from the rich to the poor, and (not long ago) from the 
employer to the employee. Certainly, the recent resurgence of free- market thinking has 
put proponents of redistribution on the defensive. However, egalitarian redistributive 
claims have provided the paradigmatic case for most social justice theories over the last 
150 years. 
 
Today, however, we are increasingly oriented to finding a second kind of claim for social 
justice in 'politics of recognition'. Here the goal, in its most plausible form, is a 
diversified world, where assimilation of the majority or dominant cultural norms is no 
longer the price of mutual respect. Examples include claims for recognition of distinct 
perspectives of ethnic, 'racial' and sexual minorities as well as gender 
http://www.ibge.gov.br/home/estatistica/populacao/condicaodevida/indicadoresminimos/sin 
teseindicsociais2010/SIS_2010.pdf 
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differences. This type of claim has recently attracted the interest of political philosophers, 
in fact, some of them are seeking to develop a new paradigm of social justice that places 
recognition at the center of the discussion. 
 
In general, then, we are being confronted with a new constellation. The discourse on 
social justice, once centered on distribution, is now increasingly divided between 
demands for redistribution on the one hand, and claims for recognition on the other side. 
Increasingly, claims for recognition tend to predominate".16 
 In other words, social justice, today, more than simply redistributing wealth created by collective effort, means distinguishing, recognizing, and incorporating into wider society diversified cultural values, often considered inferior to those reputed to be dominant. 
 
This way of thinking reveals the insufficiency of the exclusive use of the social or low 
income criterion to promote the social integration of excluded groups through affirmative 
actions, demonstrating the need to incorporate ethnic and racial considerations into them. 
 
This is what Zygmunt Bauman thinks, for example, in stating that 
 
"(...) identification is also a powerful factor in stratification, one of its most divisive and 
strongly differentiating dimensions. At one of the poles of the emergent global hierarchy 
are those who constitute and disarticulate their identities more or less at their own will, 
choosing them in the extraordinarily wide range of offerings, of global scope. At the other 
pole are those who have been denied the access to the choice of identity, who do not have 
the right to express their preferences, and who in the end find themselves oppressed by 
identities applied and imposed by others - identities of which they themselves resent, but 
do not have permission to leave or to get rid of. Identities that stereotype, humiliate, 
dehumanize, stigmatized".17 
 
16 FRASER, Nancy and HONNETH, Axel. Redistribution or Rocognition? A politica- philosophical exchange. 
London/NewYork: Verso, 2003. pp. 7-8. 
17 BAUMAN, Zygmunt. Identidade. Entrevista a Benedetto Vecchi. Rio de Janeiro: Zahar, 2005. p. 44. 
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Affirmative actions, therefore, also has an important symbolic role. A black child who sees a black person occupy a place of evidence in society projects himself into that leadership and extends the range of possibilities of his life plans. There is, therefore, an important psychological component multiplier of social inclusion in these policies. 
The historical discrimination of blacks and browns, on the other hand, also reveals a 
multiplier component, but in reverse, because their multi- secular coexistence with social 
exclusion generates the perpetuation of an awareness of inferiority and conformity to the 
lack of perspective, throwing thousands of them, especially the younger generations, on 
the path without return of social marginality. This effect, which results from an eminently 
subjective evaluation of the alleged inferiority of the members of these groups, affects 
both those who are marginalized and those who consciously or unconsciously contribute 
to their exclusion. 
 
Again referring to a text by Bauman, according to which: 
 
"The more people remain in a uniform environment - in the company of others 'like 
them' with whom they may superficially have a 'social life' practically without the risk 
of incomprehension and without facing the disturbing need to translate different 
universes of meaning - are more likely to 'unlearn' art of negotiating shared meanings 
and a pleasant modus operandi. Once they have forgotten or did not bother to acquire 
the skills for a satisfying life in the midst of the difference, it is not to be expected that 
individuals who seek and practice escape therapy face with increasing horror the 
prospect of confronting each other face to face with strangers. These tend to seem more 
and more frightening as they become increasingly exotic, unfamiliar, and 
incomprehensible, and as the dialogue and interaction that might end up assimilating 
their 'otherness' into someone's world vanishes, or don´t even begins. The tendency 
towards a homogeneous environment, territorially isolated, can be triggered by the fear 
of mixing. But practicing territorial separation is lifejacket and the provider of this fear 
of mixing; and gradually becomes its main reinforcement. 
 
(...)The 'fusion' required by mutual understanding can only result from shared 
experience. And sharing the experience is inconceivable without 
a common space. "18 
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Here, it is demonstrated the importance of the application of affirmative action policies in universities and in higher education in general. These spaces are not only professional training environments, but they are also privileged places for the creation of future leaders and social leaders. 
 
THE INTEGRATING ROLE OF THE UNIVERSITY 
 
Everyone knows that universities, especially public universities, are the main education 
centers for Brazilian elites. They are not only centers of excellence for the education of 
professionals for the labor market, but also represent a privileged barn for the recruitment 
of future occupants of senior public and private positions in the country. 
 
The important role of higher education institutions for the formation of our elites has, in 
fact, deep historical roots. 
 
In analyzing the social composition of the Brazilian imperial elite, José Murilo de 
Carvalho concludes that, differently of what happened in other Latin American countries 
in which the composition of the local elite reflected with relative fidelity to their social 
origin, in Brazil, the formation of leaderships, mainly in the political sphere, was 
predominantly due to academic training.19 
 
It is fair to say, furthermore, that the great beneficiary of affirmative action policies is 
not that student who entered the university through the 
 
18 BAUMAN, Zygmunt. Tempos Líquidos. Rio de Janeiro: Jorge Zahar, 2007. pp. 94-97. 
19 "The product of this formation of the political elite was somehow the adoption of some solutions that were directly 
linked to the foundation of the Brazilian State, such as the monarchical option, the maintenance of the ex-colony's 
unity and the construction of a stable civil government. Allied to these consequences, the close relationship of this 
political elite with the state bureaucracy was verified, so that although there was a formal and institutional distinction 
between judicial, executive, and legislative tasks, they were, for the most part, confused in the person of the same 
executors, and the judicial career became an integral part of the itinerary that led to Congress and to the governing 
councils. " CARVALHO, José Murilo de. The Construction of the Order: the Imperial Political Elite. Theater of 
Shadows: the imperial policy. Rio de Janeiro: Brazilian Civilization, 2003. p. 197. 
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 policies of reserving vacancies, but all the academic environment that will have the opportunity to live with the different or, in words of Jürgen Habermas, to live with the other. 
 
According to this member of the famous Frankfurt School, 
 
"(...) ethnic and cultural minorities (...) defend themselves against oppression, 
marginalization and contempt, thus fighting for the recognition of collective identities, 
whether in the context of a majority culture or in the community of peoples . They are ... 
emancipation movements whose collective political objectives define themselves 
culturally, in the first line, although political dependencies and social and economic 
inequalities are also always at stake (...As these movements of emancipation also aim at 
overcoming an illegitimate split in society, the self-understanding of the majority culture 
may not escape unharmed. From its perspective, however, the modified interpretation of 
the achievements and interests of others do not need modify so much their role as how the 
reinterpretation of the relationship between genders has modified the role of man. (...) 
The deeper the differences (...) racial or ethnic, or the greater the historical- cultural 
asynchronisms to be overcome, the greater will be the challenge; and the more it will be 
painful, the more self-assertive tendencies assume a fundamentalist-delimiting character, 
sometimes because it first needs to awaken consciousness for the articulation of a new 
national identity, generated by a construction through mass mobilization " (my 
emphasis).20 
 
 It is necessary, therefore, to build a public space open to the inclusion of the other, of the social outsider. A space that contemplates otherness. And the university is the ideal space for the demystification of social prejudices in relation to the other and, consequently, for the construction of a plural and culturally heterogeneous collective consciousness, in fact, compatible with the globalized world in which we live. 
 
It was exactly the perception that diversity is an essential component of university 
education that guided the decisions of the Supreme Court of 
 
20 HABERMAS, Jürgen. A Inclusão do Outro – estudos de teoria política. (Die Einbeziehung des Anderen 
– Studien zur politischen Theorie). São Paulo: Loyola, 1997. pp. 246-247. 
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the United States of America in cases where it examined the constitutionality of 
affirmative action policies, such as Bakke v. Regents of the University of California 
(1978), Gratz v. Bollinger (2003) and Grutter v. Bollinger (2003). 
 In such trials, the Supreme Court of that country first of all, assessed how institutions that have affirmative actions promoted ethnic-racial diversity. The Court did not simply examine whether the criterion adopted was constitutional or unconstitutional in itself. It required, in each case, the demonstration that the foundation of positive discrimination adopted by the institution would lead to a greater integration and equality between persons, according to the criterion called narrowly tailored. 
 
AFFIRMATIVE ACTIONS IN THE UNITED STATES OF AMERICA 
 
In the case of Grutter v. Bollinger (2003), the University of Michigan Law School, 
represented by its dean, Lee Bollinger, won the dispute by five votes (Justices Sandra Day 
O'Connor, John Paul Stevens, David Souter, Ruth Bader Ginsburg and Stephen Breyer) 
against four (Justices William Rehnquist, Antonin Scalia, Anthony Kennedy and 
Clarence Thomas). 
 
In that decision, the understanding of Justice Powell was largely maintained in the case 
of Regents of the University of California v. Bakke, which allowed race to be considered 
as an element of the policy of admission to higher education institutions. Universities 
were thus allowed to use racial criteria as an additional element in the selection of their 
students. 
 
The discussion originated in 1996, when Barbara Grutter, a white woman living in 
Michigan, with relatively high marks in the admission test for law schools in the United 
States (Law School Admission Test - LSAT), was not accepted as a student of the Faculty 
of Law of the University of that State. 
 
In December 1997, Barbara Grutter filed a lawsuit against the University on the grounds 
that she had suffered racial discrimination, which would violate the equality protection 
clause envisaged both in the XIV Amendment to the United States Constitution and in 
Title VI of the Protection of Civil Rights Act of 1964. 
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In 2001, Judge Bernard A. Friedman decided that the University of Michigan School of 
Law admission policy was unconstitutional because it considered race a factor of choice, 
which would make it practically indistinguishable from a quota system. 
 
In 2002, the Court of Appeal amended the decision, citing the Bakke case to authorize 
the racial criterion. Faced with this decision, Grutter appealed to the Supreme Court. The 
guarantee of review of the judicial decision conferred on the suit meant that, after 25 
years of judgment in the paradigmatic Bakke case, the Supreme Court would re-examine 
the constitutionality of the use of affirmative actions policies by United States 
universities. 21 
 
The Supreme Court register that the means used by the Michigan Law School had 
respected constitutional requirements, after all, the institution had not made a reservation 
of vacancies, since each candidate was evaluated individually. 
 
It consists of the guiding vote of the Grutter v. Bollinger case 539 US 306 (2003), issued 
by Justice Sandra Day O'Connor, as follows: 
 
"As part of its goals of 'bringing together a class that is at the ‘same time exceptionally 
academically qualified and broadly diversified' the School of Law seeks to 'enroll a critical 
mass of students coming from minorities'. (...). The interest of the School of Law is not 
simply 'to ensure that its student body is composed of a certain percentage of members 
of a specific group merely because of their race or ethnicity (...). On the other hand, the 
concept of 'critical mass' of the School of Law is defined in view of the educational 
benefits that diversity can produce. 
These benefits are substantial. As the District Court Judge 
 
21 FERES, João Júnior. Comparando Justificativas das Políticas de Ação Afirmativa. Rio de Janeiro: IUPERJ, 2007. 
p. 9. 
 
emphasized, the School of Law admission policy promotes 'interracial understanding', 
helps to break with racial stereotypes and'allows students to better accept people of 
different races. (...). These benefits are important and commendable because 'classroom 
discussion is much more lively, inspired, enlightened and interesting' as 'more diverse 
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are your students.'"22 
 
"Universities (...) represent the training place of a large number of our leaders (...). 
In order to give legitimacy to our leaders in the eyes of the community, the path to 
leadership must be visibly open to qualified and talented individuals of all races and 
ethnicities. All members of our heterogeneous society must have confidence in the 
openness and integrity of the educational institutions that provide this training (...). 
Access to education (...) must be open to talented and skilled individuals of all races and 
ethnicities, so that all members of our heterogeneous society can enter the educational 
institutions that provide the training and the education necessary for success in America 
". 23(...) 
"(...) the Equal Protection Clause does not prohibit Law School from using the idea of 
race in student admission decisions, provided that it is specifically designed to achieve 
the educational benefits that come from a plural student body." 24 
 Thus, the student selection policy of the University of Michigan School of Law, as stated in the winning vote, does not conflict with the Civil Rights Act of 1964 not even with the XIV Amendment to the Constitution, as it would serve the imperative interest of the State , which is precisely to ensure cultural diversity. 
 
Thus, the Supreme Court of the United States, by granting certain discretion to the 
universities in the selection of its student body, did so in view of the need for the search 
for heterogeneity to be guided by the correction of historical-social distortions that act 
as an obstacle to the realization of the constitutional values of substantial equality. 
 
 
22 Grutter v. Bollinger 539 U.S. 306 (2003). pp. 329-330. 
23 Grutter v. Bollinger  539 U.S. 306 (2003). p. 333. 
24 Grutter v. Bollinger  539 U.S. 306 (2003). p. 343. 
 In a specific analysis on affirmative actions theme, Ronald Dworkin settle25: 
 
"Besides ironic, it will be sad if the Court reverses such an old verdict, because 
impressive evidence of the value of affirmative action in elite university institutions has 
become available. Critics of politics have long argued that, among other things, it does 
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more harm than good because it exacerbates, rather than reduces, racial hostility, and 
because it harms minority students who are selected to elite schools in who must 
compete with other students whose scores on exams and other academic qualifications 
are much higher. But a new study - The Shape of the River, by William G. Bowen and 
Derek Bok, - examines a large database of student records and historical records and, 
with refined statistical techniques, affirmative, demonstrate the opposite. According to 
River's study, affirmative action achieved an impressive success: it produced higher 
graduation grades among black college students, more black leaders in industry, 
professions, community, and community services, as well as a more enduring 
interaction and friendship between races than, otherwise, would have been possible. " 
 And concludes: 
 
"The study states that if the Supreme Court declares unconstitutional the affirmative 
action, the number of blacks in universities and in elite colleges will decline greatly, 
and rare will be the blacks accepted by the best faculties of Law and Medicine. That 
would be a great defeat for racial harmony and justice. Will the Supreme Court declare 
that the Constitution requires us to accept this defeat? " (my emphasis). 
 As for the mentioned study - The Rio26 Course, in edition translated into Portuguese - conducted by two former rectors of the Universities of Princeton and Harvard, William Bowen and Derek Bok, it is also important to highlight the following conclusions: 
 
25 DWORKIN, Ronald. A Virtude Soberana: a teoria e a prática da igualdade. São Paulo: Martins Fontes, 2005. p. 
582-583. 
26 BOWEN, William G.; BOK, Derek. O Curso do Rio: um estudo sobre a ação afirmativa no acesso à universidade. 
Rio de Janeiro: Garamond, 2004. p. 410-411. 
 
"The last questions to be pondered concern a longer bend in the river. What is our 
supreme goal? How much progress has been made? How far will we still have to go? 
Alongside with many others, we look forward for the day when arguments in favor of 
admission policies that are sensitive to race will no longer be necessary. On every side 
of this debate, almost everyone would agree that, in an ideal world, race would be an 
irrelevant consideration. (...) 
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(...) Without doubt, there were mistakes and disappointments. Of course, there is much 
work to be done by colleges and universities to find more effective ways to improve the 
academic performance of students from minorities. But, on the whole, we conclude 
that academically selective colleges and universities have been extremely successful 
in using admission policies that are sensitive to race in order to promote educational 
goals that were important to them and social goals that are important to all. (...) There 
has been and continues to be progress. We are descending the stream, although there may 
still have miles to go before the river finally drains into the sea "(my emphasis). 
 HETERO AND SELF-IDENTIFICATION 
 In addition to examining the constitutionality of affirmative action policies, it is also necessary to verify whether the instruments used for its implementation fall under the dictates of the Constitution. 
 
In other words, in the case of the use of the ethnic-racial criterion for entry to higher 
education, it is necessary to analyze whether the mechanisms used to identify the ethnic-
racial component are or are not in accordance with the constitutional order. 
 
As is well known, in this selection process, universities have used two distinct forms of 
identification, namely: self-identification and heteroidentification (identification by third 
parties). 
 
This issue was studied by Daniela Ikawa in the following terms: 
 
"Identification must occur primarily by the individual himself,in order to avoid external 
identifications aimed at negative discrimination and to strengthen the recognition of 
difference. However, in view of the median degree of miscegenation (by phenotype) and 
the uncertainties generated by it - there is (...) a degree of consistency between self-
identification and identification by third parties at the 79% level - this identification need 
not be made exclusively by the individual himself. In order to curb possible fraud in 
identification with regard to obtaining benefits and in order to delineate the right to 
redistribution as closely as possible (...), some additional mechanisms can be used as: (1) 
the development of forms with multiple questions about race (to ascertain the consistency 
of self-classification); (2) the request for signed declarations; (3) the use of interviews (...); 
(4) the requirement of photos; and (5) the formation of committees after self-identification 
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by the candidate. 
 
The possibility of selection by committees is the most controversial alternative presented 
(...). This classification may be accepted since respected the following conditions: (a) the 
classification by the committee must be made after the candidate's self-identification as 
black (black or brown), in order to prevent the predominance of a classification by third 
parties; (b) the judgment must be made by phenotype and not by ascendancy; (c) the 
group of candidates for separate vacancies must be composed of all those who have been 
classified by a bank (also by photo or interview) as brown or black, in the combinations: 
brown-brown, brown-black or black- black; (d) The committee shall be composed taking 
into account the diversity of race, economic class, sexual orientation and gender and 
shall have short terms. " 27 
 Both self-identification and heteroidentification, or both combined selection systems, provided that they observe as far as possible the above- mentioned criteria and never fail to respect the personal dignity of the candidates, are in my view, fully acceptable from the constitutional point of view. 
 
Next, after analyzing the constitutionality of the affirmative actions, the ethnic-racial 
criteria and the different methods of identifying the candidates for differentiated access 
to public higher education, I proceed to the examination of the policies of reservation of 
vacancies or 
 
 
27 IKAWA, Daniela. Ações Afirmativas em Universidades, cit. pp. 129-130  establishment of quotas. 
 
RESERVATION OF VACANCIES OR ESTABLISHMENT OF QUOTAS 
 
Principle affirming that the policy of reserve of vacancies is not, in any way, stranger to the 
Constitution, which, in its art. 37, VIII, read as follows: 
 
"(...) the law will reserve a percentage of public positions and jobs for people with 
disabilities and will define the criteria for their admission." 
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 This Supreme Court, in addressing the issue of the reservation of vacancies for the disabled, drew the broadest consequences of the constitutional text, in RMS 26,071, the Rapporteur, Mr. Ayres Britto, stated at the trial that 
 
"(...) it is never too much to remember that the preamble of the 1988 Constitution erects 
equality and justice, among others, ‘as the supreme values of a fraternal, pluralistic and 
unprejudiced society,’ and it is certain that repair or compensate the factors of factual 
inequality with measures of juridical superiority is a policy of affirmative action which 
is precisely inscribed in the framework of the fraternal society which our Republican 
Charter idealizes from its preambular dispositions"(my emphasis). 
 The judgment concerning this case was given the following order: 
 
"Public tender. Candidate with visual impairment. Amblyopia. Reservation of vacancy. 
Subsection VIII of art. 37 of the Federal Constitution. § 2 of art. 5 of Law no. 8,112 / 
90. Law n. 7,853 / 89. 
Decrees n.s. 3,298 / 99 and 5,296 / 2004. The candidate with monocular vision suffers 
from deficiency that prevents the comparison between the two eyes to know which one is 
the 'best'. The univalent view - compromising the notions of depth and distance - implies 
limitation superior to the partial deficiency that affects the two eyes. The reparation or 
compensation of factors of factual inequality with measures of juridical superiority 
constitutes a policy of affirmative action that forms part of the fraternal society that is 
read from the preamble of the Constitution of 1988"(RMS 26.071,Min. on 13/11/2007, 
1st Class, DJ of 1º / 2/2008 - my griffins). 
  In this vote, ratified by The First Panel of this Federal Supreme Court, Justice Britto dismissed the idea that the Constitutional Text would only authorize the affirmative action policies therein mentioned, such as the reservation of vacancies for the disabled people or for women. 
 
In that judgment, it was defined that affirmative action policies, understood as measures 
that have the scope of "repairing or compensating factors of factual inequality with 
measures of juridical superiority", are not merely state concessions, but constitute 
obligations derived from constitutional principles. 
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The Brazilian Constitution - it is important to note - allows for a much more 
comprehensive approach to affirmative policies than that by the Supreme Court of the 
United States. In the three main precedents of that Court - Bakke v. Regents of the 
University of California, Gratz v. Bollinger and Grutter v. Bollinger - it was understood 
that the use of ethnic-racial criteria would be constitutional provided that (i) it would not 
configure as reserve of vacancies or the establishment of quotas; and (ii) were used in 
conjunction with other benchmarks of merit. 
 
In Brazil, however, unlike the debate that took place in the Supreme Court of that 
country, there is no doubt, in my opinion, about the constitutionality of the vacancy 
reservation policy or the establishment of quotas in public universities, since the measure 
finds support in the constitutional text itself as highlighted above. 
 
In this sense, Roger Raupp Rios asserts the following: 
 
"Taking as a starting point the concept of affirmative actions as measures that 
deliberately use racial, ethnic or sexual criteria for the specific purpose of benefiting a 
group in a situation of prior disadvantage or exclusion because of its racial, ethnic or 
sexual status, it should be noted at the outset that such initiatives are not unknown in 
Brazilian law. 
 
In fact, unlike the Unites States law, where there is no explicit constitutional mention of 
this possibility, Brazilian constitutional law contemplates its adoption. The protection of 
the women's labor market, through special incentives, configures a measure that is 
deliberately used as a sexual criterion in order to benefit a disadvantaged group (it is 
sufficient to consider the levels of wage inequality between men and women in the 
exercise of the same jobs or schooling rates). With regard to the physically handicapped, 
the constitutional text is even clearer: it provides for a percentage reserve of jobs and 
public jobs for people with disabilities. 
 
In this line, it can be also glimpse the constitutional determination of conscientious 
measures from the ethnic and racial point of view related to the protection of 
manifestations of indigenous and Afro- Brazilian cultures, expressly deserving such 
groups, therefore, special attention due to their historical disadvantage. 
 
The concern registered in the Social Communication chapter with the promotion of 
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regional cultures in the production and broadcasting of sound and television can also 
be considered, albeit with some attenuation, as an affirmative action modality focused 
on the situation of disadvantage or even relative exclusion to regional origin ". 28 
 This position, moreover, finds resonance in several academic works produced by members of this Supreme Court. 
 
Justice Joaquim Barbosa, verbi gratia, in doctrinal seat, highlights the following: 
 
"In addition to the ideal of achieving equality of opportunity, one of the aims of 
affirmative policies would be to induce cultural, pedagogical and psychological 
transformations capable of subtracting from the collective imagination the idea of 
supremacy and subordination of a race in relation to the other, (...). 
 
Affirmative action aims not only to curb the discrimination of the present but, above 
all, to eliminate the 'persistent effects' of past discrimination, which tend to 
perpetuate. 
 
These effects are revealed in the so-called 'structural discrimination', mirrored in the 
abysmal social inequalities between dominant groups and dominated groups." 29 
 
 
28 RIOS, Roger Raupp. Direito da Antidiscriminação – discriminação direta, indireta e ações afirmativas. Porto 
Alegre: Livraria do Advogado, 2008. pp. 191-192. 
 For this STF member, 
 
"(...) strictly legal (...), the current Constitutional Law in Brazil is perfectly compatible 
with the principle of affirmative action. In other words, Brazilian law already 
contemplates some forms of affirmative action, including in constitutional seat. " 30 
 I also bring the lesson of Justice Carmen Lúcia, according to which 
 
"The Brazilian Constitution has in its preamble a statement that presents a new moment 
in the constitutionalism of the country: the idea that we do not have social democracy, 
social justice, but that law has been elaborated in order to have them (...). 
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Indeed, in the 1988 Constitution, verbs used in normative expression - to construct, to 
eradicate, to reduce, to promote - are verbs of action, that is, they refer to an active 
behavior. (...) Only affirmative action, that is to say, transforming action, equalizing by 
and according to the law, makes possible the truth of the principle of equality that the 
Federal Constitution guarantees as a fundamental right of all. " 31 
 
Admitted, therefore, the constitutionality: (i) of affirmative action policies, (ii) of the 
use of these in the selection for entry into higher  education,especially in public 
schools, (iii) of the use of ethnic-racial criterion by these policies and (iv) of the 
reservation of vacancies or the establishment of quotas, I shall then examine the 
necessary modulation of that understanding, emphasizing, in special, its transitory 
nature and the need to observe proportionality between the means used and the 
purposes to be achieved. 
 
29 GOMES, Joaquim Barbosa. A recepção do instituto da ação afirmativa pelo direito constitucional brasileiro. In: 
SANTOS, Sales Augusto. Ações Afirmativas e o combate ao racismo nas Américas. Brasília: ONU, BID e MEC, 
2007. pp. 55-56. 
30 GOMES, Joaquim Barbosa. Instrumentos e Métodos de Mitigação da Desigualdade em Direito Constitucional e 
Internacional. Rio de Janeiro, 2000. www.mre.gov.br 
31 ROCHA, Cármen Lúcia. Ação Afirmativa: O Conteúdo Democrático do Princípio da Igualdade Jurídica. In: 
Revista Trimestral de Direito Público, nº 15, 1996. pp. 93-94. 
 TRANSITORITY OF AFFIRMATIVE ACTION POLICIES 
 It is important to emphasize the transitory nature of affirmative action policies, since the inequalities between blacks and whites do not, of course, result from a natural or genetic devaluation, but from a marked inferiority in which those were placed in the economic, social and political due to centuries of domination of the former by the latter ones. 
 
Thus, to the extent that these historical distortions are corrected and the representation 
of blacks and other excluded persons in the public and private spheres of power meets 
what is prescribed in the constitutional principle of isonomy, there will no longer be any 
reason for subsistence of the quota system at public universities, because their objective 
has already been achieved. 
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Turning again to comparative law, I point out that this was also the understanding of the 
US Supreme Court in trying the case Grutter vs. 
Bollinger (2003). For that Court 
 
"(...) admission policies based on race consciousness should be time-limited. This 
requirement reflects that racial classifications, while acting in that capacity, are 
potentially dangerous so they should not be employed more widely than necessary. 
Consecrating a permanent justification for racial preferences would offend the 
fundamental principle of equality. We see no reason to dispense with such programs from 
the requirement that any governmental action that uses the race must have a final logical 
term. The School of Law also admits that 'racial programs should have a limited 
duration'. 
 
(...)The need for any affirmative race-based program to have a final term 'assures all 
citizens that deviation in equal treatment of all races and groups is a temporary measure, 
a measure taken in the service of one's objective of equality' . 32 
 Thus, affirmative action policies based on reverse discrimination are only legit if their maintenance it's conditioned to the persistence, in time, 
 
32 Grutter v. Bollinger 539 U.S. 306 (2003). pp 342-343.  of the social exclusion that gave rise to them. Otherwise, such policies could become permanent blessings, instituted in favor of a particular social group, but in detriment of the collectivity as a whole, a situation incompatible with the spirit of any constitution that is intended to be democratic. 
 
In the case of the University of Brasilia, which is a defendant in this ADPF, the criterion 
of temporariness was fulfilled, since the Affirmative Action Program established by the 
University Superior Council - COSUNI of that institution established the need for its 
reassessment after the expiration of the 10 years. 
 
Given this, I then proceed to verify the last assumption for the constitutionality of 
affirmative action policies, that is, the proportionality between the means employed and 
the collimated ends. 
112 
 
 
PROPORTIONALITY BETWEEN MEANS AND PURPOSES 
 
As Paulo Lucena de Menezes points out, the control of constitutionality of the differential 
treatment imposed on people, according to the well-known Ruy Barbosa formula,33 is 
always casuistic, although it is not exhausted in examining the factor of differentiation 
used by the discriminating rule, including, still, but not necessarily, 
 
"(...) the analysis of the correspondence between it and the disparities adopted (...), which 
must be considered both as regards the pertinence (or purpose) of the standard, but also 
as regards its reasonableness or proportionality. This examination, of course, does not 
admit a high degree of abstraction, since it is only feasible when we define several 
elements which can, - and usually do - vary from case to case. 34 
 It is not enough, therefore, as I have already pointed out above, that the policies of reserving vacancies are constitutional under the point of 
 
33 A well-known formula proposed by Ruy Barbosa in his Young Men's Prayer: "The rule of equality consists only 
in fitting inequality to the unequal insofar as they are unequal." 
34 MENEZES, Paulo Lucena de. A ação afirmativa (affirmative action) no direito norte- americano. São Paulo: 
Revista dos Tribunais, 2001. pp. 153-154.  view of the nobility of its purposes. It is also necessary that they, in addition to being limited in time, respect the proportionality between the means employed and the collimated ends, especially those based on reasonableness. 
 
The experiments submitted to the screening of this Supreme Court have as purpose the 
correction of social inequalities, historically determined, as well as the promotion of 
cultural diversity in the academic and scientific community. In the specific case of the 
University of Brasilia, the reserve of 20% of its vacancies for black students and "a 
small number" of them for "Indigenous people of all Brazilian States", for a period of 10 
years, constitutes adequate and proportional providence to the mentioned objectives. 
Put in another way, the policy of affirmative action adopted by UnB is not 
disproportionate or unreasonable, appearing, also in this angle, compatible with the 
values and principles of the Constitution. 
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OPERATIVE PART 
Due to the fact that affirmative action policies adopted by the University of Brasilia (i) 
aim to establish a plural and diversified academic environment, overcoming historically 
consolidated social distortions, (ii) they reveal proportionality and reasonableness with 
respect to the aims pursued (iii) are transient and provide for the periodic review of their 
results, and (iv) employ effective selective methods compatible with the principle of 
human dignity, I deem this APPF to be unfounded. 
  
114 
 
APPENDIX B: ADI 3,330 (ENGLISH TRANSLATION) 
 
[UNOFFICIAL TRANSLATION – ADVISORY OF INTERNATIONAL AFFAIRS –  
FEDERAL SUPREME COURT OF BRAZIL] 
 
 
DIRECT ACTION OF UNCONSTITUTIONALITY 3.330 FEDERAL DISTRICT 
RAPPORTEUR: JUSTICE AYRES BRITTO 
PETITIONER(S): NATIONAL CONFEDERATION OF 
EDUCATION ATTORNEY(S): IVES GANDRA DA SILVA 
MARTINS PETITIONER(S): DEMOCRATS 
ATTORNEY (S): JULIAN MANUFACTURING MENDES MEASURES 
PETITIONER (S): NATIONAL FEDERATION OF TAX AUDITORS OF SOCIAL 
SECURITY - FENAFISP 
ATTORNEY(S): PAULO ROBERTO LEMGRUBER 
EBERT DEFENDANT(S): PRESIDENT OF THE 
REPUBLIC ATTORNEY(S): FEDERAL GENERAL 
ATTORNEY DEFENDANT(S): HUMAN RIGHTS 
CONNECTIONS DEFENDANT(S): HUMAN RIGHTS 
CENTER – CDH ATTORNEY(S): ELOÍSA AX DE 
ALMEIDA 
 
SYNOPSIS: DIRECT ACTIONS OF UNCONSTITUTIONALITY. PROVISIONAL 
PRESIDENTIAL DECREE No. 213/2004, VOTED INTO LAW No. 11.096 / 2005. 
UNIVERSITY FOR ALL PROGRAM - PROUNI. Affirmative Actions of the State. 
COMPLIANCE WITH THE CONSTITUTIONAL PRINCIPLE OF ISONOMY. 
1 FENAFISP has no legitimacy to trigger the process of abstract review of 
constitutionality. This is because, although item IX of art. 103 of the Federal Constitution 
has given active legitimacy ad causam to trade unions, it restricted this procedural 
prerogative to trade union confederations. Precedents. Direct Action of 
Unconstitutionality No. 3,379 not known. Participation of the entity in the process, as 
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amicus curiae. 
2 The conversion of a provisional presidential decree into law does not 
prejudice the jurisdictional debate as to whether the admissibility assumptions of that 
specimen act of the legislative order are met. Are present, in this case, the urgency and 
relevance of the themes dealt with in Provisional Measure 213/2004. 
3 Education, especially school or formal education, is a social right that must 
reach everyone. For this reason, the duty of the state is one of its public policies of the 
highest priority. 
4 Law 11.096 / 2005 did not work in the material field reserved to the 
complementary law. It merely sought to establish an objective criterion for 
compensatory accounting for free financial investment by educational institutions. Criterion 
that, if met, enables the full enjoyment of the exemption with respect to taxes and contributions 
mentioned in art. 8 of the contested text. 
5 There is no other way of realizing the constitutional value of equality than by 
resolutely combating the real factors of inequality. The devaluation of inequality to 
proceed and justify the imposition of the value of equality. The imperious struggle 
against unequal relations is very rare through the descent or the pure and simple 
demotion of the favored subjects. It is usually verified by the rise of people hitherto under 
the hegemony of others. Which, for such a verticality transition, are compensated with 
this or that factor of formal supremacy. It is not every legally conferred superiority that 
implies negation of the principle of equality. 
6 Making distinctions is typical of the law. Differentiations. Inequalities. 
And make inequalities to counteract stubborn inequalities. The law exists to, in the face 
of this or that inequality that proves to be grossly disturbing to harmony or social 
equilibrium, impose another compensatory inequality. The law as an instrument of social 
rebalancing. 
7 All constitutional axiology is the tutelage of historically deprived Brazilian 
social segments, culturally sacrificed and even persecuted, such as, verbi gratia, the 
segment of blacks and Indians. Not coincidentally, those who are most allocated to the 
patrimonially lower levels of the social pyramid. The inequality in favor of students who 
have attended high school in public schools and those from private schools who have 
been awarded full scholarship does not offend the homeland constitution, since it is a 
discrimen that accompanies the compensation of a previous factual inferiority 
(“cumulative cycles of competitive disadvantages ”). This honors the unsurpassed 
Aristotelian maxim that true equality consists in treating the equals equally and 
unequally the unequal, which Ruy Barbosa interpreted as the ideal of treating equals 
alike, but insofar as they are equal; and to treat unequal ones unequally, also to the extent 
that they are unequal. 
8 PROUNI is an affirmative action program, which operates through the 
granting of scholarships to low-income students and a low degree of patrimonialization. 
But a program designed to operate by absolutely voluntary membership or participation, 
therefore incompatible with any idea of forced attachment. No violation of the 
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constitutional principles of university autonomy (art. 
207) and free enterprise (art. 170). 
9 The art. 9 of Law No. 11.096 / 2005 does not disregard item XXXIX of 
art. 5 of the Federal Constitution, because the subject therein (in art. 9) versed is not of 
a criminal nature, but rather administrative. These are the only sanctions applicable to 
non-compliance with obligations assumed by higher education institutions after the 
signing of the program. Sanctioning by the Ministry of Education, subject to 
theopening of administrative proceedings, with full observance of the constitutional 
guarantees of the adversary and the broad defense. 
10 Direct Action of Unconstitutionality Nº. 3.379 dismissed. ADI's 3.314 and 
3.330 dismissed. 
 
COURT DECISION 
 
Having seen, reported and discussed these records, the Justices of the Federal Supreme Court agree that thedirect 
action should be dismissed, which theydopursuantto the voteof the Rapporteurand by a majority of votes, in a 
session chaired by Justice Ayres Britto, pursuant to the minutes of the judgmentandshorthandnotes. Overdue 
Justice Marco Aurélio. Justice Cármen Lúcia is prevented. 
 
 
Brasilia, May 3, 2012. 
 
JUSTICE AYRES BRITTO - RAPPORTEUR 
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ADI 3.330 / DF 
 
Direct Action of Unconstitutionality 3.330 FEDERAL 
DISTRICT 
 
VOTE 
 
Justice Ayres Britto (Rapporteur):  
Madam President, I begin my vote with the view that FENAFISP has no standing to 
initiate the process of abstract review of constitutionality. That is because, although item IX of 
art. 103 of the Federal Constitution has granted active legitimacy ad causam to trade unions, it 
restricted this procedural prerogative to trade union confederations; that is not the case of the 
author. 
10 In this regard, the jurisprudence of this STF is firm in the sense that, “(...) 
within the scope of trade union entities, the questioned legitimacy is exclusive to 
confederations”. (e.g. ADIn 4.064-MC, Celso de Mello, ADIn 398, 01.02.91, Sanches, 
RTJ 135/495; ADIn 17, 11.03.91, Sanches, RTJ 135/853; ADIn 360, 21.09.90, 
Moreira, RTJ 144/703; ADIn 488, 26.04.91, Gallotti, RTJ 146/42; ADIn 526, 
16.10.91, RTJ 145/101; ADIn 689, 29.03.92, Neri, RTJ 143/831; ADIn 599.24.10.91, 
Neri, RTJ 144/434; ADIn 772, 11.09.92, Moreira, RTJ 147/79; ADIn 164, 09.08.93, 
Moreira, RTJ 139/396; ADIn 935,  09.15.93, Sanches,  RTJ 149/439; ADIn 166,  9.05.96,  Galvão,  DJ 
18.10.96; ADIn 1795, 19.03.98, Moreira, DJ 30.4.98; AgADIn 1785, 08.06.98, 
Jobim, 
7.8.98). 
11 That is the context, considereing the illegitimacy of FENAFISP, why I 
reject ADI 3.379. However, taking into account the representativeness of the author, I 
defend its participation in the case as amicus curiae. 
12 On the other hand, I support the precedents of this court, in the sense that the 
conversion of a provisional presidential decree into law presents no prejudice to the 
judicial debate on the fulfillment of the admissibility assumptions of such a legislative 
act (ADI 2.736, Rapporteur Justice Cezar Peluso; ADI 4.049-MC, Rapporteur Justice 
Ayres Britto; ADI 4.048-MC, Rapporteur Justice Gilmar Mendes; ADI 2.527-MC, 
Rapporteur Justice Ellen Gracie; ADI 1.910-MC, Rapporteur Justice Sepúlveda 
Pertence). Ido that, however, in the present case, to attest to the urgency and relevance 
of the issues dealt with in the contested provisional decree. 
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13 Fine. Having gone beyond this preliminary question, I begin by saying 
that Republican Law has education in the highest regard. It appears initially in art. 6, 
which erects it to the condition of social right.1 Already in item V of its art. 23, the 
Federative-Republican Law tries to densify this right, establishing that it is common 
competence of the Union, the States, the Federal District and the Municipalities to 
provide “the means of access to culture, education and science”. Hence the concurrent 
legislative competence on the matter, according to item IX of constitutional article nº. 
24. This is in line with the legislative competence of the Union to provide privately on 
“guidelines and bases of national education” (clause XXIV of article 22 of the Federal 
Constitution). 
14 This devotion to education is so much that the constitutional text also deals 
with it in its own chapter, in the Title devoted to the entire Social Order (Chapter III of 
Title VIII). It says that “education, the right of all and the duty of the state and the family, 
will be promoted and encouraged with the collaboration of society, aiming at the full 
development of the person, preparation for the exercise of citizenship and qualification 
for work ”(art. 205). Then it explains that: a) the duty of the State on education has to be 
fulfilled by guaranteeing: 
 
“(...) I. compulsory and free elementary education, including free provision for all who do 
not have access to it at their own age; 
II. progressive universalization of free high school; 
III.  specialized educational assistance to people with disabilities, preferably in the 
regular school system; 
IV. day care and preschool attendance for children from zero to six years old; 
V.  access to the highest levels of education, research and artistic creation, according to 
each one's capacity; 
VI.  offer of regular evening education, appropriate to the conditions of the student; 
VII. ance to the student, in elementary school, through supplementary programs of 
educational material, transportation, food and health care ”. 
 (CF / 88, art. 208) 
 
15 Well, from the connection of all the constitutional provisions cited so far 
looms the understanding that education, especially scholar or formal, is a social right that 
everyone must achieve. For this reason, the duty of the state is one of its public policies 
of the highest priority. But a public policy necessarily intertwined with 
 
1 “Art. 6. Education, health, work, housing, leisure, security, social security, protection of motherhood and 
119 
 
childhood, assistance to the helpless are social rights, under this Constitution ”. 
 
actions of civil society, since the Constitution also includes norms that: a) impose 
education duties on families, (caput of art. 205); b) make teaching a franchised activity to 
private initiative, provided that the conditions of “compliance with the general norms of 
national education”, plus the “authorization and quality assessment by the Public 
Power” (art. 209, coherently with the equally constitutional principle of “the coexistence 
of public and private educational institutions”); c) still admit the provision of education 
by “communal, confessional or philanthropic schools, defined by law”, by fulfilling the 
requirements also expressly indicated (items I and II of art.213). 
16 In view of this normative-constitutional set that imposes on the State and 
society a rigorously concerted or solidary action, the interpretive posture that seems to 
me to be appropriate is whether the normative device put in check acted or did not act in 
the leadership milestones that are in charge of the Union The answer, in principle, seems 
to me to be affirmative. I mean: in a first cognitive approximation of matter, the 
normative act of whose validity is questioned, well positioned the Federal Union in the 
central subjects referred to by its own synopsis, Provisional Presidential Decree nº. 
213/2004. They are: a) the easy access of economically weak students to university 
education; b) the performance of social assistance entities in higher education. 
17 In consideration, however, of the very nature of the constitutional action 
sub judice, let us face each of the fundamentals on which the petition was filed. 
Fundamentals reproduced here in the order they were written. 
18 What is initially claimed is that arts. 10 and 11 of Law nº. 11.096 / 05 
offend item II of art. 146 and § 7 of art. 195 of the Supreme Law. That is because, by 
extending the concept of “social welfare charitable entity”, such legal provisions created 
conditions for several institutions to enjoy tax relief. This benefit, which would operate 
as a true limitation to the state power to tax, and, therefore, it is subject to the exception 
of complementary law. 
19 It is not quite. It should be noted that the Federal Constitution itself, in 
describing certain hypotheses of tax immunity, stated that: 
 
“Art. 195 (...) §7 Social welfare charitable entities that meet the requirements established 
by law are exempt from social security contributions. ” 
 
20 It is exactly there, in § 7 of art. 195, that the term “exemption” is nothing 
other than tax immunity2. And the fact is that this kind of tax relief is addressed to 
21  
 
2 On this topic, Sacha Calmon Navarro Coelho teaches that “... any restriction or contrition or prohibition on the 
power of taxation of political persons with constitutional habitat translates into immunity, never exemption, always 
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conveyed by infraconstitutional law” (in Course of Brazilian Tax Law). , 3rd edition, Ed. Forense, 1999, p. 147/1478). 
 
charitable entities that meet the requirements established by law. Therefore, the normative-
constitutional discourse instituted a new obstacle to the state power to tax the private juridical 
persons referred to, although shifting to the law - and ordinary law - the task of pointing out the 
assumptions of enjoyment of the tax favor. Not the favor itself. 
21 In other words, it was not the law requested by § 7 of art. 195 of the Federal 
Constitution Text that, on the matter, was authorized to limit the state power of taxation. 
What the law conferred was the power to bring with it the rules for the configuration of 
certain private entities as charitable in the field of social assistance, and, then, to be 
entitled to an exemption previously created. Created in advance by the Constitution and, 
as such, supporting immunity. Despite the name "exemption", inappropriately used. 
22 The author further argues that the legal provisions at issue are not limited to 
establishing requirements for the enjoyment of that immunity. They misrepresent the 
very constitutional concept of “social welfare charitable entity”. Assertive that does not 
seem right to me. This is because the elaboration of the dogmatic concept must be based 
on the constitutional normativity itself. Normativity that has the "social welfare 
charitable entities" as private institutions that add to the state by performing activities of 
social inclusion and promotion as well as community integration. All very well 
summarized in this emblematic constitutional article nº. 203, literis: 
 
“Art. 203. Social assistance will be provided to those who need it, regardless of 
contribution to social security, and its objectives are: 
the protection of family, motherhood, childhood, adolescence and old age; 
I. he protection of needy children and adolescents; 
II. the promotion of integration to the labor market;  
III. the qualification and rehabilitation of persons with disabilities and the promotion 
of their integration into community life; 
IV. the guarantee of a minimum monthly benefit salary to the disabled person and the 
elderly person who prove that they have no means to provide for their own 
maintenance or to have it provided by their family, as stipulated by law. ” 
 
23 This is the main reason why the Federative-Republican Law, when 
referring to social charities that work specifically in the area of education, called them 
“community, confessional or philanthropic schools” (art. 213, caput). Hence the decision 
issued in RMS 22.192, whose rapporteur was Justice Celso de Mello, clarifying that the 
entity of the type of social assistance referred in § 7 of art. 195 of the Constitution 
encompasses thet one of educational assistance. Also RMS 22.360, rapporteur Justice 
Ilmar Galvão, as follows: 
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“SYNOPSIS: WRIT OF MANDAMUS. ORDINARY APPEAL. ACTION 
AGAINST THE DECISION OF THE SUPERIOR COURT OF JUSTICE. 
SOCIAL CONTRIBUTION. IMMUNITY. PHILANTHROPICAL ENTITY. 
LAW N. 3.577 / 54. DECREE LAW 
N. 1.572 / 77.  
Given the condition of social welfare charitable entity, recognized as federal 
public useful in date before the edition of Decree- Law no. 1.572 / 77, the 
appellant maintained its exempt situation with regard to the employer's 
contribution to social security. Application of the thesis accepted by the First 
Panel of the Supreme Court in RMS 22.192-9, Rapporteur Justice CELSO DE 
MELLO. Appeal granted. Mandamus granted. ” 
 
24 This flow of ideas bases art. 10 of Law nº. 11.096 / 2005, worded as follows: 
 
“Art. 10 Higher education institutions, even if they work in basic education or in an area 
other than education, can only be considered as a social welfare charitable entity if they 
offer at least 1 (one) full scholarship for undergraduate or sequential students of specific 
formation, without higher education diploma, established in § 1 of art. 1 of this Law, for 
each 9 (nine) paying students of the institution's regular undergraduate courses or 
specific training sequence, enrolled in effectively installed courses, and meet the other 
legal requirements. 
§ 1 The institution referred to in the caption of this article shall annually apply, for free, 
at least twenty percent (20%) of gross revenue from the sale of services, plus income 
from financial investments, rental of goods, sale of assets that are not part of the fixed 
asset and private donations, respected, when appropriate, the rules that govern the 
activities of social welfare charitable entities in the health area. 
§ 2 To comply with the provisions of paragraph 1 of this article, in addition to the 
full scholarships referred to in the caption of this article, 50% (fifty percent) or 
25% (twenty five percent) partial scholarships for.student classified in § 2 of 
art. 1 of this Law and social assistance in programs not arising from curricular 
obligations of teaching and research will be accounted. 
§ 3 The provisions of the caption of this article apply to the initial classes of each 
course and shift effectively installed from the first (first) selection process 
following the publication of this Law. 
§ 4 Once the proportion established in the caption of this article is reached for all 
students of undergraduate and sequential courses of institution-specific 
formation, whenever the dropout of the benefited students presents discrepancy in 
relation to the dropout of the other students enrolled, the institution, at each 
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selection process, will offer full scholarships in the proportion needed to reinstate 
that proportion. 
§ 5 Exchange of scholarships between courses and shifts is allowed, restricted to 
1/5 (one fifth) of the scholarships offered for each course and each shift ”. 
 
25 Finally, and not to confuse the domain of legitimate use of ordinary law with that 
reserved for the complementary law, I elict the following passage of the vote that Justice 
Sepúlveda Pertence stated in ADI 1.802: 
 
“(...)In short, the precedent reduces the reserve of supplementary law of the constitutional 
rule regarding 'the limits of immunities', the demarcation of the material object of the 
constitutional prohibition to tax - the assets, income and services of the benefited 
institutions, which includes, by virtue of § 3, of the same art. 150, CF, its relation 'to the 
essential purposes of the entities mentioned therein'; but it refers to ordinary law 'the 
norms regulating the constitution and functioning of the immune entity', aimed at 
obviating that 'false institutions of assistance and education are favored by 
immunity', in violation of the Constitution. (...) ” 
 
26 It can be seen, therefore, that the normative model contested here did not work in 
the material branch reserved to the complementary law. That is because, in my view, it 
has only tried to establish an objective criterion of compensatory accounting for free 
financial application by educational institutions. This criterion, which, if met, enables 
the full enjoyment of the exemption with respect to taxes and contributions mentioned 
in art. 8 of the contested text. This is what well captured the Federal Attorney General, 
verbis: 
 
“(...) the immunity mentioned in art. 150, VI, 'c', of the Federal Constitution, is 
only directed to the institutions considered charitable, yet restricted to taxes on 
equity, income and services, not doing so with respect to other taxes, such as 
social security contributions that the questioned art. 8th exempt ”(...) 
 
In addition, membership of PROUNI is open to private universities of general 
education, whether or not beneficent. It aims to encourage their adherence to the 
program by instituting exemption from income tax and some social contributions. 
The norm was logically addressed to non- immune institutions.(...) ” 
27 In that context, I examine the claim that art. 2 of Law No. 11.096 / 2005 violates 
the caption and items I and LIV of art. 5 of the Federal Constitution. In doing so, I once 
again understand that the author is not right. I explain. 
28 The noun “equality”, even meaning quality of equal things (and, therefore, 
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quality of identical, undifferentiated things, placed on the same level or situated at the 
same level of importance), is a value that has, in its combat against inequality 
factors, its own operation mode. I mean: there is no other way of realizing the 
constitutional value of equality than by resolutely combating the real factors of 
inequality. The devaluation of inequality to proceed and justify the imposition of the 
value of equality. 
29 Indeed, it is by effectively combating situations of inequality that the value of 
equality is concretized (positive value here, negative value or devaluation there). That is 
because at the starting point of the methodical investigations about the so-called human 
things, that is, as far as the investigative lenses of the politicologists, historians and 
sociologists arrive at the institutionalized relations of the human race, a lifestyle already 
identified by stripe of inequalities is proven (cultural, political, economic and social 
inequalities). The unequal to serve as an empirical portal for scientific research and 
hence as a challenge to its elimination by legal norms. 
30 That is also what happens with the historical time of elaboration of the original 
constitutional text. There in the very starting line of the convocation of a new National 
Constitutional Assembly, what is there? The pressing need to remedy that general 
situation of inequality for which confrontation of the overdue constitution has proved so 
incapable as to see the institutions born under its normative framework. For no other 
reason than our own Constitution (that of 1988) already places among the fundamental 
objectives of the Federative Republic “to eradicate poverty and marginalization and 
to reduce social and regional inequalities” (item III of art. 3). Discourse that is taken up 
in other passages of it - Constitution - as the provision that inscribes in the material 
competences common to the Union, the States, the Federal District and the 
Municipalities “to combat the causes of the poverty and the factors of marginalization, 
promoting the social integration of the disadvantaged sectors ”. 
31 Well, what is the disadvantaged if not the unequal underneath? And when this 
kind of inequality becomes widespread and long enough to become the cultural trait of a 
people, that is to say, when inequality becomes a feature of grassroots social relations, a 
true praxis, then the human segments held by inferiors start to experience a disturbing 
feeling of low self esteem. With its deleterious effects on the realization of humanist 
values that the Brazilian Supreme Law well summarized in the fundamental objective of 
“building a just, free and solidary society” (section I of article 3). How can we deny the 
fact that the unequal underneath, so macrodimensioned and reluctant, is configured as a 
factor of grave social imbalance? To condemn entire population sectors to an unfair as 
well as humiliating exclusion from the benefits of their own human life in common? 
32 It turns out that the imperious struggle against unequal relations is very rare by 
way of the descent or pure and simple demotion of the favored subjects (let us embody 
things henceforth). It is usually verified by the rise of people hitherto under the 
hegemony of others, that for such a verticality trip are compensated with this or that 
factor of formal supremacy. This is the case, for example, of the professional category 
of employees, that receive from art. 7 of the Constitution a list of subjective rights vis-à-
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vis their employers, so that such legal superiority will compensate in some way for the 
economic and social inferiority of which they, admittedly, suffer. The same is true about 
the constitutional provisions that favor women with a longer-term maternity leave than 
that granted by way of paternity leave (clause XVIII of article 7) and the chronological 
age and time reduction by 5 years for social security contribution that they need for their 
retirement (item a of item III of paragraph 1 of article 40, in combination with items I 
and II of paragraph 7 of art. 201). All in the combined assumptions that women suffer 
from biological mishaps not experienced by men and that even Western society of which 
Brazil is a part is still characterized by a macho or patriarchal culture (predominance of 
man's values). Likewise, the rule of preserving “all documents and sites bearing 
historical reminiscences of the ancient quilombos” (§ 5 of art. 216), signifying an 
emphatic proclamation that the black component of Brazilian blood, about being 
reinforced safely discrimination (item IV of article 3, combined with item XLII of article 
5), is a matter of national pride and permanent exaltation. A kind of payment (albeit late 
and insufficient) of the fraternal debt that the country contracted with Afro-descendent 
Brazilians, in the ignominious centuries of black slavery. 
 
33 Briefly, it is not every legally conferred superiority that implies negation of the 
principle of equality. Legal superiority may well be the very logical condition of 
breaking iniquitous political, social, economic, and cultural hegemonies. A legal 
mechanism of placing society in the axes of a generic horizontality as a posture of 
citizen life (the citizen, unlike the subject, is an equal). Strategic way, therefore, of 
conceiving and practicing a superior form of human coexistence, and such superiority of 
collective life is all the more possible as it is based on horizontal grassroots 
relationships. What are the relations that define the democratic profile of a whole 
people. 
34 This possibility for law to use someone's advantage as a technique for 
compensating for past and persistent factual disadvantages is not even surprising, 
because it is typical of the law to make distinctions. Differentiations. Inequalities. And 
make inequalities to counteract stubborn inequalities. That is to say: the law exists to, in 
the face of this or that inequality that proves to be grossly disturbing to harmony or 
social equilibrium, to impose another compensatory inequality. The law as an 
instrument of social rebalancing. What it (the law) cannot do is to focus on "prejudice" or 
"discrimination", which in this precise sense is that the constitutional command must be 
interpreted as "All are equal before the law, without distinction of any kind." The word 
"distinction" means discrimination (which is prohibited), not as mere differentiation 
(which is inherent in legal determinations). 
35 Renewing the judgment: where there is a tradition of concord, understanding, 
harmony, horizontality, in short, as a usual way of interweaving social relations, the 
collective goes beyond imbalance as a lifestyle and does not have to use its reparative or 
compensatory legislative power. On the contrary, where there is a state of affairs that is 
typified by prolonged discord, a lasting disagreement, a stubborn disharmony, a 
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submission of human segments to wicked or humiliating relations of authority or gross 
prejudice, then societal imbalances sharpen and the use of the law as an instrument of 
course correction is imperative. And since social disequilibrium factors have a 
traditional component in the aforementioned situations of inequality, it is evident that the 
formula by which the law has to operate is the differentiation between parties. 
36 This is where the delicate problem arises as to what compensatory differentiation 
factors the law can validly erect, given that our Constitution does not mention them. It 
does not point to the elements of “discrimination” or the differentiation data that the law 
can make use. It only refers to those that the legislature cannot use. 
37 Indeed, the Supreme Republican Text merely says that one of the central 
objectives of the Brazilian State is “to promote the good of all, without prejudice of 
origin, race, gender, color, age and any other forms of discrimination”. (item IV of 
article 3). That being said, one's geographical origin, as well as one's race, sex, color, 
and age, must not, on their own, serve as a dismal parameter for gauging the social 
value of the human being. Neither the social value nor the character of the people, 
because the data referred to in art. 3 of the Constitution all derive from a mere work of 
chance. They are accident factors, not essence. 
38 The obvious result is that neither those factors of accident in a person's life (skin 
color, geographical origin, sex, etc.) nor any other that also proves to be an 
unfathomable work of chance can actc as isolated and detrimental legal criterion of 
inequality, because such differentiation will entail “prejudice” or “discrimination”. As 
for other factors not exactly derived from the plots of chance, but for historical and 
cultural factors, there is no other way out than to apply that canon of Constitutional 
Theory that recognizes the rigid Constitution as the attribute of material unity; of the 
congruent substantiality of its commands. Therefore, only the legal criterion of 
differentiation that follows in the same axiological direction of the Constitution can be 
regarded as valid. Let it be a confirmation or a logical derivation of the Supreme Law 
guidelines, which cannot live with normative antinomies within itself or within the order 
it founded. And the fact is that all the constitutional axiology is the tutelage of 
historically disadvantaged Brazilian social segments, culturally sacrificed and even 
persecuted, such as, verbi gratia, the segment of blacks and Indians. Not 
coincidentally, those who are most allocated to the patrimonially lower levels of the 
social pyramid. 
39 From this point of view, I note that inequality in favor of students who have 
attended high school in public schools and those in private schools who have been 
awarded full scholarships do not offend the homeland constitution, because it is a 
description that accompanies the compensation of an earlier factual inferiority. This, of 
course, under the primal judgment that the desired equality between parties is almost 
always achieved by managing the clash of inequalities (one factual and one legal, the 
latter counterbalancing the weight of the former). This honors the unsurpassed 
Aristotelian maxim that true equality consists in treating equals equally and unequally 
the unequals, which Ruy Barbosa interpreted as the ideal of treating equals equally, but 
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to the extent that they are equal; and to treat unequal ones unequally, also to the extent 
that they are unequal. 
40 At the point, it is necessary to bring out part of the information provided to pages. 
382, as follows: 
 
“(...)The argument is certainly more biased than can be glimpsed at 
once. Obviously, the Program only makes sense because it has a socially and 
economically focused target audience: students with per capita household income of up to 
one and a half minimum wages for full scholarships and up to three minimum wages for 
partial scholarships. The fact that PROUNI provides for partial scholarships does not 
logically and necessarily imply that the beneficiaries may have been partial scholarships 
in high school. 
 
The isonomy to be considered is not that of the relationship between high school and 
college partial scholarships, in parallel with the relationship between high school and 
college full scholarships, since enrollment in higher education does not reflect the 
completion of high school. In this reasoning, the author breaks the target audience of 
PROUNI, namely the huge population of low-income students, divided into two classes 
of family income. The assumption that the student body that finishes high school is 
comparable to the student body that reaches higher education is absolutely false - 
otherwise PROUNI would be unnecessary. 
 
(...)The determination that the private student to be benefited by PROUNI has completed 
high school as a scholarship holder is neither random nor unexplained; It is precisely 
justified as a guarantee of the Program's internal equality, in order to maintain the 
homogeneity of its target audience. To assume, as the author does, that low-income 
students selected according to socioeconomic and racial criteria have, therefore, 'lower 
qualifications' than other Brazilian citizens, is what constitutes an authentic 
discrimination, in frontal offense to art. 3, items III and IV, and to art. 5 of the 
Constitutional Charter. 
 
Now, private high schools also offer punctuality discounts and scholarships for the best 
graders in selection processes similar to college entrance exams. Thus, there is no talk of 
scholarships themselves, but only of discounts granted not on the basis of income, but on 
the basis of competition for students prone to pass university entrance exams - an 
investment in marketing, basically. This is not at all charitable welfare. (...) ” 
 
41 I proceed in this vote to also dismiss the thesis that art. 7 of Law nº. 11.096/2005 
has the constitutional principle of university autonomy. I disagree because PROUNI is 
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prominently an affirmative action program, which operates by granting scholarships to 
low-income students and a low degree of patrimonialization. But a program designed to 
operate by act of membership or participation absolutely voluntary. Incompatible, 
therefore, with any idea of forced linking. And precisely a program of adhesion or 
spontaneous binding by the very effect of that principle of university autonomy which 
is, of course, constitutional (art. 207, CF). 
 
42.  On the other hand, I am not impressed by the author's argument based   on the 
principle of free enterprise, since this principle is already born relativized by the 
Constitution itself. Hence the art. 170 establish that “the economic order, founded on the 
valorization of human labor and free enterprise, has the purpose of assuring everyone 
a dignified existence, according to the dictates of social justice (...)”. This aspect did 
not go unnoticed by the General Attorney, Dr. Antonio Fernando Barros e Silva de 
Souza, according to the following statements of his opinion: 
 
“(...) the freedom of initiative guaranteed by the 1988 Constitution can be characterized 
as a public freedom, subject to the limits imposed by the normative and regulatory 
activity of the state, justified by the greater objective of protecting values also guaranteed 
by the constitutional order and recognized by society as relevant to a dignified existence, 
according to the dictates of social justice. Therefore, it does not violate the principle of 
free enterprise. The law regulates and imposes constraints on the private sector, 
especially when such constraints express, correctly and clearly, thus giving concreteness 
to the founding objective of the Federative Republic of Brazil, namely: build a free, fair 
and solidary society; (art. 3 °). (...) ” 
 
42 That is not all. As regards Article  9 of the law at issue3, the plaintiff  stresses item XXXIX of 
art. 5 of the Constitution, according to which "there is no crime 
 
“Art. 9º Non-compliance with the obligations assumed at the adhesion form subjects the institution to the following 
penalties: 
I - restoration of the number of scholarships to be offered free of charge, which will be 
determined, at each selection process, whenever the institution fails to comply with the percentage established in 
art. 5 of this Law and which shall be sufficient to maintain the percentage established therein, with an increase of 1/5 
(one fifth); 
II - detachment from Prouni, determined in case of recurrence, in the event of serious misconduct, as provided for 
in the regulation, without prejudice to the benefited students and free of charge to the Government. 
§ 1. The penalties provided for in the caption of this article shall be applied by the Ministry of Education, in 
accordance with the provisions of regulation, after the opening of administrative proceedings, ensuring the right of 
defense. 
§ 2. In the event of item II of the caption of this article, the suspension of tax exemption and contributions referred 
to in art. 8 of this Law shall have as initial term the date of occurrence of the fault that caused the disassociation of 
Prouni, applying the provisions of arts. 32 and 44 of Law nº. 9.430, of December 27th, 1996, as applicable. 
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§ 3. The penalties provided for in the caption of this article shall not be applied when the breach 
of obligations is due to reasons not caused by the institution. ” 
 
without previous law that defines it, nor penalty without prior legal co-ordination". In this 
case, however, it must be acknowledged that, by far, the subject matter mentioned in the above 
art. 9th is of a criminal nature, which is why the total mismatch of the author's thesis is already 
verified. 
44. Even if this were not so, it is clear that art. Article 9 expressly states the only sanctions 
applicable to breaches of obligations undertaken by higher education institutions after the 
signing of the program's adhesion form. Sanctioning by the Ministry of Education, which is 
also responsible for the control and management of the program, as it is essentially 
administrative matters. 
45 Moreover, education is free to private enterprise, but under two constitutional 
conditions: authorization for operation and quality assessment by the Government. Since 
art. 9 of the Law was so careful that it made a point of conditioning any eventual penalty 
to the opening of administrative proceedings, with full observance of the constitutional 
guarantees of the adversary proceeding and the broad defense. 
46 For all that is said, Madam President, and for not seeing in the contested texts 
any offense to the Constitution, I reject the request for declaration of unconstitutionality 
of Law nº. 11.096 / 05. 
47 That is my vote. 
 Direct Action of Unconstitutionality 3.330 FEDERAL DISTRICT 
 
VOTE ADDITION 
JUSTICE AYRES BRITTO (Rapporteur) – Madam President, I would have to add the 
following: free enterprise here is in a mixed public and private branch, both education and health. 
Education is duty of the state; Health is duty of the state. They are constitutive activities, 
therefore, of the obligatory presence of the State. They are both franchised to private enterprise, 
but with authorization and conditions that are not imposed, of course, on those private 
enterprise activities that repel any state intrusion, because they do not depend on state 
authorization (single paragraph of article 170). Not in this case. Here, expressly, the Constitution 
imposes two conditions, one of them: authorization for the operation of private enterprise in 
education; and second, quality assessment by the Government, that means, a permanent quality 
assessment by the Government. While certain private enterprise activities are already born 
conditioning the collective interests, others are born conditioned by the collective interest. 
Typical case, therefore, of education as well as health. 
***** 
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MINUTE EXTRACT 
 
DIRECT ACTION OF UNCONSTITUTIONALITY 3.330 
PROCEDURE : FEDERAL DISTRICT 
RAPPORTEUR: JUSTICE AYRES BRITTO 
PETITIONER(S): NATIONAL CONFEDERATION OF 
EDUCATION ATTORNEY(S): IVES GANDRA DA 
SILVA MARTINS PETITIONER(S): DEMOCRATS 
ATTORNEY (S): JULIAN MANUFACTURING MENDES MEASURES 
PETITIONER (S): NATIONAL FEDERATION OF TAX AUDITORS OF SOCIAL 
SECURITY - FENAFISP 
ATTORNEY(S): PAULO ROBERTO 
LEMGRUBER EBERT DEFENDANT(S): 
PRESIDENT OF THE REPUBLIC 
ATTORNEY(S): FEDERAL GENERAL 
ATTORNEY DEFENDANT(S): HUMAN RIGHTS 
CONNECTIONS DEFENDANT(S): HUMAN 
RIGHTS CENTER – 
CDH ATTORNEY(S): ELOÍSA AX DE ALMEIDA 
 
Decision: The Court unanimously, and in accordance with the 
rapporteur's vote, dismissed the action brought by the National 
Federation of Tax Auditors of Soacial Security - FENAFISP, for 
lack of active legitimacy. The President, Chief Justice Ellen 
Gracie, voted. Then, after the vote of Justice Carlos Britto 
(rapporteur), who dismissed the preliminary decision regarding 
the absence of the urgency and relevance assumptions for the 
editing of the provisional presidential decree voted into law and 
dismissed the action, the Justice Joaquim Barbosa requested to 
see the record of the case. Justifiably absent, Justice Carmen 
Lúcia. Spoke: by the petitioners, National Confederation of 
Educational Establishments - CONFENEN, DEMOCRATAS Party, National 
Federation of Tax Auditors of Social Security - FENAFISP, 
respectively, Professor Ives Gandra da Silva Martins, Dr. Admar 
Gonzaga and Dr. Cláudio Santos ; by the Federal General Attorney's 
Office, Dr. Evandro Costa Gama, substitute Federal General 
Attorney; for the amici curiae, Conectas Human Rights and Human 
Rights Center - CDH, Dr. Oscar Vilhena Vieira; and by the Federal 
Public Prosecution Service, the Republic General Prosecutor, Dr. 
Antonio Fernando Barros e Silva de Souza. Plenary, April 2, 2008. 
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Presidency of Mrs Ellen Gracie. Attended to the session 
Justices Celso de Mello, Marco Aurelio, Gilmar Mendes, Cezar 
Peluso, Carlos Britto, Joaquim Barbosa, Eros Grau, Ricardo 
Lewandowski and Menezes Direito. 
 
Republic General Prosecutor, Dr. Antonio Fernando Barros e 
Silva de Souza.to Luiz Tomimatsu, Secretary 
(Documento assinado digitalmente conforme MP n° 2.200-2/2001 de 24/08/2001, que institui a 
Infraestrutura de Chaves Públicas Brasileira - ICP-Brasil. O documento pode ser acessado no 
endereço eletrônico http://www.stf.jus.br/portal/autenticacao/ sob o número 2659378.) 
 
